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CHAPTER l. 

INTBODUCTOR7 RSMARCS. 

The power of justices of the peace, in crimioal prosecutions, 
is of great importance, and, indeed, essential to the execution of 
the laws for the punishment of crimes. In addition to the au- 
thority vested in them to try and decide upon certain ofiences 
intrusted to their jurisdiction, they have the power, and it is 
made their duty, upon legal complaint apd information, to cause 
.to be arrested and secured for trial, all persons guilty, or justly 
suspected to be guilty, of the highest as well as of the lowest 
breadies of the law. The administration of public justice, and 
the protection of property and life, require that this power 
should be deposited m faithful and judicious hands. If it were 
otherwise, the escape of oflfenders during the vacation of the 
public tribunals, or the necessity of arresting them by private 
individuals without official responsibility, would be the inevitable 
consequence. 

In England, for a period of nearly five hundred years, this 
power has been intrusted (though not exclushrely) to justices of 
the peace. In New England, from the time of its setdement, 
and the regular organization of its governments, the same policy 
has been adopted ; and in many if not all the other United 

1 



2 INTRODUCTORT REMARKS. 

States, similar authority has been exercised by justices of the 
peace, either by ancient usage, or by virtue of particular statutes. 

It seems, therefore, of more than ordinary importance, that 
these officers should be well instructed in this branch of their 
duty. The part thus assigned them in the execution of the laws, 
renders it highly proper that their characters and qalifications 
should be such as to merit the public confidence. The ancient 
English statutes required, that they should '' be of the best repu- 
tation, and most worthy men in the country." " And because, 
contrary to these statutes, men of small substance had crept into 
the commission, whose poverty made them both covetous and 
contemptible," other statute provisions were made, requiring that 
they should possess competent annual incomes from permanent 
estates. The remark is as applicable here, as it was in England, 
that these duties '' are such and of so great importance to the 
public, that the country is greatly obliged to any worthy magis- 
trate, that without any sinister views of his own, will engage in 
the troublesome service."* 

Many, perhaps the greater part of the magistrates in this coun- 
try, have not the means of acquiring a coropetant knowledge of 
their official duties. With respect to such of those duties as it 
is the object of this undertaking to explain, no treatise specially 
confined to them, and fuUy pointing them out, has ever been pub- 
lished, either in this country, or (as it is believed) in England. 
In the year 1773, an abridgment of Dr. Bums's, " Justice of 
the Peace and Parish Officer " was made and published in Bos- 
ton. This was a useful undertaking at the time ; but much of 
the matter, selected for that abridgment, is inapplicable to, and 
foreign from the object of this work. A volume by Samuel 
Freeman, Esq. and another by R. Dickinson, Esq. upon the 
office and duty of justices of the peace, have also been published 
in Massachusetts. But very small portions, in either of these, 
relate to the subject of criminal prosecutions. They were, prob- 
ably, not intended by their respectable autliors, as complete 
guides in that branch of a justice's duty. 

* 1 Blac. Com. 362, 354. 
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It is not to be expected that many of our practising magistrates 
can obtain tbe requisite information upon this branch of their du- 
ty from EngUsh law books. The more ancient treatises, such as 
those of Lambard, Crompton, and Dalton, have ceased to be 
practical guides, though frequently recurred to as venerable au- 
thorities. . The work of Dr. Bums, before alluded to, is of high 
and unquestionable authority ; but the former editions of it con- 
tain four volumes, by far the greater part of which is of no use to 
an American magistrate.* An analysis upon this subject is con- 
tained in the first volume of Mr. Chitty's Practical Treatise on 
the Crown Law, published A. D. 1816. The English edition 
of this work is in four large volumes, and comprises a complete 
system of practice, pleading, and evidence, in criminal prosecu- 
tions in the English Courts ; together with a copious collection of 
precedents and practical forms used in those courts. This work 
is of value in the library of a lawyer ; but a very small por- 
tion of it is of any immediate use to a practising magistrate in 
this country. The size and expense of it are somewhat dimin- 
ished, by a late edition in two volumes, by Richard Peters, jun. 
Esq. of Pennsylvania. Still the expense of purchasing this, or 
any other English work, merely for what it contains upon the 
particular duties of a justice of the peace in criminnl prosecutions, 
cannot be readiy or conveniently incurred. Two other works 
upon the powers and duties of justices of the peace and parish 
officers, have been published within a few years ; one by Thomas 
W. WiUtams, in four volumes ; the other by William Dickinson, in 
three volumes. The former work was published in 1812, and 
contains the whole law of England, relative to the office of a 
justice of peace, comprising also the authority of parish officers 
in England. The latter was publbhed in 1822, and is a practi- 
cal exposition of the law of England, relative to the office and 
duties of justices of the peace. These works are so loaded 
with EngUah statutes of a local nature, with proceedings founded 

*A new edition of Bums's Justice has lately been published by George Chet- 
wynd, Esq. in five volumes^ with the cases and statutes brought down to 1 Geo, 
4^. 
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upon them, and other matter of very little use in this country, 
that the sight of them would be appalling to an American magis- 
trate. 

From these considerations, as well as from the advice and en- 
couragement of many highly respected professional friends, this 
work has been undertaken. Its object is, to furnish gentlemen in 
the commission of the peace, with a practical and plain guide in 
that part of their duty which relates to public prosecutions, at so 
low a rate, as that they may be induced to incur the expense of 
obtaining what litde assistance it may affi>rd them. Some of the 
remarks and direcdons contained in the first part, (pardcularly in 
the last chapter, upon the subject of the taxation of costs, and re- 
turning the process into court,) and some of the forms in the sec- 
ond part of the work, are original ; but it may be added (without 
ostentation, it is hoped,) that they are the result of more than 
twenty years' official experience. For these, no authority b 
claimed beyond what the reasons, upon which they are founded, 
may sanction ; but for the residue, the confidence, both of the 
magistrate and the advocate, is respectfully anticipated ; for. they 
may be assured, that, with the exception of that portion of the 
work which is original, the matter contained in it is taken Groai 
the most approved authorities, and generally given in the words 
of the authors from whom it is selected. For tUI, no apology is 
ofi[ered. The danger and foUy of departing firom law language, 
by attempting to improve or refine it, are best known to those 
who have the greatest experience in, and veneration for legal and 
technical precision. 

It may be observed, that the arrangement adopted in the first 
part of this work, is similar (though not pursued in precisely the 
same order) to that of others, who have written upon the same 
subject. • But it is, in fact, the only one which the nature of the 
subject suggests, or will admit. It purports to explain the duty 
of die magistrate, from the commencement to the conclusk>n of 
the prosecution. Any other course, therefore, must be unnatural 
and retrograde. 
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The work is more particularly calculated for the meridian of 
Massachusetts, and the other New Englaud states ; but no eBbm 
has been spared to render it useful throughout the United States. 
Perhaps one recommendation of it may be, that it is not incum- 
bered with any directions, forms of proceedbg', or other matters 
which are peculiar to the practice in the EngEsb courts. 



CHAPTER II. 

TH£ COHFLAIirr, AND APPLICATION FOR PROCESS. 

When a crime has been committed, and application is made 
to a magistrate for a warrant against the party accused, it becomes 
necessary to ascertain die grounds of the accusation so far as to 
enable the magistrate to decide upon the propriety of granting 
or refusmg sudi application. Crimbal prosecutions «re carried 
OD, in the name and (in this state) at the expense of the govern* 
ment } and have for their object the public safety and security. 
Whenever, therfore, it shall be manifest, that mere private redress, 
and not the puUic good, or any breach of the laws, is the motive 
of the party applying, the magistrate may decline to institute the 
process. 

The person injured, is usually the complainant, or prosecutor, 
as he is generally called in En^and. But every man of common 
right is entided to prefer an accusation against a party whom he 
auqpects to be guilty of an offence. In this country, where public 
prosecutions are canned on at the public expense, the privilege 
of originating them b o(t&a abused. Magistrates are liable to be 
imposed upon by the ex parte statements of the party complain- 
ing ; which are usually made under the influence of feelings excit- 
ed by a strong sense of personal injury ; sometimes from motives of 
revenge ; — and not unfrequently from a disposition or propensity 
to appear at court in the character of a witness for the common- 
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wealth. It is an important duty of the magistratei to acquaint 
himself with the real motives of the complainant ; and in proper 
cases, to suspend the issuing of the process, and to turn the par- 
ty over to the grand jury and public prosecutor. A predisposi- 
tion in justices of the peace to commence a public prosecution 
upon trivial or groundless applications, is a great evil to the com- 
munity ; and, when it is indulged from selfish or pecuniary mo- 
tives (as is sometimes the case with the hungry and trading 
part of them), requires exemplary correction. 

It is, therefore, of importance to consider upon what evidence a 
complaint shall be received and a warrant granted. In the first 
place, a complaint cannot be received firom persons disqualified 
to make oath to it. Of this description are all those who have 
been rendered infamous, and incompetent to testify as witnesses 
in a court of justice, by conviction of felony or any species of 
crime which necessarily implies falsehood. It is a general rule, 
and may be safely adopted and applied as such, that no complaint 
ought to be received upon the oath of a person who is by law dis- 
qualified from supporting it by his testimony on the trial of the 
party accused.* Persons thus disqualified, may disclose their 
knowledge of the crime complained of to others, and thereby en- 
able them to bring an ofiTender to justice, against whom they can- 
not of themselves give evidencef . But all persons are entitled 
to be witnesses, and consequently, to sanction, by their oath, com- 
plaints and applications for criminal prosecutions, who have the 
use of their reason, and have such religious belief as to feel the 
obligations of an oath, unless they are disqualified by interest, 
or have been convicted of an infamous crime.} 

An inquiry into the causes of the incompetency of witnesses 
would lead to a very extensive field of discussion. But in sup- 
port of the rule above laid down, it may be safely added, that 
magistrates cannot receive the complaint of any person as the 
ground of a criminal prosecution, who has not a competent share 
of reason to know the nature of an oath, and understand its moral 

* Parsons, Ch. Just, of Mass. in a Charge to the Grand Jury. 
tlChitC.L.3. tPhilCviS- 7T. R.610. Gill. £v. 129. 
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obligations ; such as very young children ;-«-*persons insane ;— 
idiots or lunatics, unless in their lucid intervals ;* — nor of atheists, 
who profess not any religion that can bind their consciences to 
speak the truth ;f — ^nor of persons rendered infamous by the con- 
viction of certain crimes, such as treason, felony, perjury, forgery, 
and such other offences of the same nature, as necessarily imply 
falsehood.} 

Persons legally entitled to prefer an accusation against a party, 
suspected of a crime, are bound to exert the power with which 
they are mvested ; not fiom motives of revenge, but for the secu- 
riQr of the peace and safety of the community. The ob* 
ject of criminal laws is not vengence for the past, but safety fat 
the future ; and to the furtherance of this design, every citizen is 
bound to contribute.^ This moral obligation is enforced by the 
laws themselves. For every person, knowing that a capital crime 
has been committed, and concealing it, is guilty of an ofience. 
In such cases it is the indispensable duty, and only safe conduct 
of those who have knowledge of the crime, to reveal it as soon 
as posdble to a justice of the peace or other magistrate. || — ^And 
although in cases of misdemeanor, this neglect is not in general 
punishable, yet iPthe crime be of a public character, it b illegal 
to receive or stipulate to receive, a compensation for suppressing 
a prosecution of it. And any contract or security made in con- 
sideration of dropping a crimmal prosecution, suppressmg evi- 
dence, or compounding for any public oflfence, is invalid.lT 

But the nullity of such contracts is not the only eflfect produced 
by the suppression of public prosecutions ; — and as these attempts 
are usually made at the commencement of them, and are some- 
times sanctioned or connived at by justices of the peace who are 
not well instructed in their duty, their injurious effects ought to 
be clearly pointed out. 

* PhiL Et. 14,— and authorities there cited. f Phil. £r. 17. 

t PhO. £▼. 22,— and authorittes there cited. § 1 Chit. C. L. 3. 

II 1 Chit. C. L. 4.— 4Blac. Com. 120. 1. 
US East 298. 2 WiU. 349. 
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It sometimes occurs when the accuser and accused meet be- 
fore the magistrate, that their animosity towards each other is abat- 
ed« At this early stage of the process, numerous temptations 
may present themselves to the parties, to stop or suppress it. 
Frequently the party complained of becomes convinced that he 
has no legal means of escaping punishment ; and is therefore 
willing to purchase an exemption fh)m it. When the bjury is 
merely of a personal nature, the pernicious consequences of stop- 
ping the prosecution for it upon an agreement for a personal sat- 
isfaction, are not always perceived ; and when such agreements 
are assented to by the parties, there have been instances of their 
bang sanctioned or permited by the magistrate. This practice 
is always illegal and criminal in the parties ; and when participat- 
ed in by the magistrate, the consequences to him may wholly 
depend upon the motives of his conduct. K he proceed igno* 
randy, and without any criminal design, he may possibly be ex- 
cused fixxn punishment ; but if he permit himself to be mfluenc- 
ed by selfish, pecuniary, or other unwordiy or corrupt considera- 
tions, he becomes liable to exemplary punishment, impeachment, 
and removeal from office. An ignorant magistrate jnay su^r 
much injury to be done in this way ;— -a corrupt one may prevent 
the punishment of the most atrocious ofiender, and thus defeat 
one of the great objects of civil government. For as the magis- 
trate is the officer upon whose integrity and vigilance the govern- 
ment depends for the apprehension and security of the perpetra- 
tors of crimes, he may, if corrupt, at all times affi>rd them the 
means of escape by permitmg the accused to negotiate with and 
buy off his prosecutor. 

This practice is severely frowned upon and punished by the 
common law. It is said to be an offence equivalent to that of 
champarty ; and one that contributes to make the laws odious to 
the people. As early as the rdgn of Queen Elizabeth, it was 
punished by fine and standing in the pillory.* An agreement to 
stifle a prosecution ^is said to be a crime most detrimental to the 
commonwealth. For it is the duty of every man to prosecutCi 

* 4 Black. Com. 186, 186. 
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appear against, and bring offenders to justice. Any agreement 
to the contrary is said to be void by the ccHninon law, the dfil 
law, the moral law, and all laws whatever. ^* You Aatt nioi 
stipulate for iniquUyJ* All writers upon our law agree, that a 
polluted hand shall not touch the pure fountains of justice.* And 
so chaste is the English law upon this subject, that it is made 
criminal by statute, for a man to advertise a reward for the re- 
turn of stolen goods, with no questions asked, or words of the 
same import. It is also pOhishable for a man to receive his goods 
upon an agreement not to prosecute ; and if he take money of 
the thief, whereby he escapes, he becomes an accessory to the 
oBknce.jf It seems, therefore, of very great importance, bodi to 
the public and to the character and safety of a magistrate, that 
whenever a public prosecution has been commenced by him, he 
should proceed with it in a direct course, withtifU the least regard 
to any private or personal views of the parties, which may be in- 
coDsbtent with the due course of public jusdce. 

At common law, a justice of the peace may institute a process 
for the punishment of an offence committed in his jMresence. He 
b thereby possessed of a double power in relation to the arrest of 
wrong doers ; the first branch of which may be personally exer- 
cised on the commission of a felony or breach of the peace in 
his presence ; the second, by issuing a warrant on the evidence 
and complaint of another. And if a justice of the peace see a 
felony or breach of the peace committed, he might, at common 
law, either himself arrest the parties offending, or verbally com- 
mand any person to take them into custody.^ The right to 
exercise this power, under our constitution, might weU be doubt*- 
ed, if it had not been recognised by a particular statute. It has 
not been usually exercised in this state, since the adoption of its 
present constitution. And, mdeed, it seems inconsistent with the 
doctrine of Chief Justice Pratt in the case of the King tw. Wilkes.^ 
He there gives it as his opinion, that if a magistrate has a par- 
tbular knowledge that a person has committed an ofience, it is 
not sufficient ground for him to commit the criminal ; but in that 

* 2 Wils. 849, 850. f 1 Hale, 619. 

1 1 Chit C. L. 26 ; Bac^ Abr. Jostiees of te Feace, £. $ 2 Wila. 168. 

2 
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case he is rather a witness than a magistrate, and ought to make 
oath of the fact before some other magistrate, who should there- 
upon act the official part, by granting a warrant to apprehend the 
offender ; it being more fit that the accuser should appear as a 
witness, than act as a magistrate. This advice is so salutary, 
that no arguments seem necessary to recommend it to the magis- 
trates of this country. 

The statute above alluded to was passed the 26th of February, 
1796; the third section of which is4nthe foUowbg words, — 
" Be it further enacted, that any jusdce of the peace, for the 
preservation thereof, or upon view of the breach thereof, or upon 
view of any other transgression of law, proper for his cognizance, 
done or committed by any person or persons whatever, shall have 
authority (in the absence of the sheriff, deputy sheriS*, or constable) 
to require any person or persons to apprehend and bring before 
him, such ofiender or offenders ; and every person so required, 
who shall refuse or neglect to obey the said justice, shall be 
punished in the same manner as for refusing or neglecting to 
assist any sheriff, deputy sheriff, or constable, in the execution of 
his office as aforesaid. And no person who shall refuse or 
neglect to obey such justice, to whom he shall be known, or 
declare himself to be such justice of the peace, shall be admitted 
to plead excuse on any pretence of ignorance of his office." * 

Whatever power to make these arrests is vested in justices of 
the peace, either at common law, or by the statute here quoted, 
such power ought to be cautiously exercised ; and indeed never 
resorted to, but in cases of extreme necessity — ^as for instance, 
where an atrocious crime has been committed, and there is no 
other means of preventing the escape of the offender. Perhaps 
it is unnecessary to add, that it is essential to the power and 
protection of the magistrate, that in' these cases he act without 
malice, and upon plenary evidence that a crime has been com- 
mitted. 

When a justice of the peace finds reason to believe, that the 
party applying for a criminal process is actuated by motives of 
private interest rather than those of public justice, it is his du^ 

* StMiate 1785, Chap. 68. 
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to examine him stricdj, and to warn him of Ae liabilities he may 
incur. ProsecutioDs have been and may be originated from no 
better motive on the part of the complainants, than a desire to 
obtain advantages from them in civil suits depending upon the 
same facts. Numerous instances are recoUected when hopes of 
this kind have been cherished relating to civil actions which have 
been tried in the lower courts, and are pending by appeaL The 
general object of these prosecutors is to obtain an indictment for 
perjury against some witness whose testimony has been unfavor- 
able to them in a former trial, in order to disqualify him from 
testifying on an appeal or new trial. In these, and all similar 
cases, the ma^strate should be careful not to involve the govern- 
ment in the expense, or subject the individual to the liabilities of 
a groundless or malicious prosecution* He can generally avoid 
the responsibili^ of refusing a process, by referring the complain* 
ant to the grand jury. It rarely happens that any injuiy or in- 
justice is the consequence of this delay, unless the offence com- 
plained of may be barred by the statutes of limitadon. 

But on the other hand, when an offence, not within the juris- 
diction of a justice, is to be carried for trial before the higher 
courts, and there appear to be sufficient grounds for the prosecu- 
tion, it is highly expedient to commence the proceedings before 
the magistrate, whereby the party and witnesses for the govern- 
ment are bound over to the court in which the trial is to be had. 
This course affi)rds so much facility to the public prosecutor, that 
he is thereby usually enabled to save the time and expense of a 
whole term. In such cases the law insures to the prosecutor all 
due protection. He cannot be injured in the discharge of this 
duty, unless his proceedings are instigated by malice, and desti- 
tute of any probable foundation.* 

A justice of the peace may, upon deliberate consideration, 
refuse to institute a criminal process. But this cannot be legally 
done where there is an accusation upon oatli of an offence of a 
higher nature than is within his jurisdiction, if there appear any 
reasonable ground for the charge. Yet, if there be a positive 
charge on oath, and the justice sees that there is no credit to be 

• I Chit C. L. 10. 
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given to it, he may decline receiving the complaint and issuing a 
warrant.* He must act honestly and judiciously, as well towards 
the government as the party, — ^he must have a " stout and up- 
right heart, and clean and uncorrupted hands,'* f — and when 
that is the case, he can be subjected to no injury on account of 
his official conduct 

If the magistrate, after deliberate consideration, determines to 
institute a process, he will commence it by receiving the com- 
plaint of the party applying for it ; which complaint ought to be, 
both in form and substance, adapted to the crime complained of, 
and to be sanctioned by the oath of the complainant. This pre- 
requisite is required in England, and it is presumed in the United 
States. In Massachusetts, it is in pursuance of the 14ih article 
of the Declaration of Rights ; which is in these words, — ^' Every 
subject has a right to be secure from all unreasonable searches 
and seizures of his person, his houses, his papers, and all his 
possessions ; all warrants, therefore, are contrary to this, if the 
cause or foundation of them be not previously supported by oath 
or affirmation."! The course for the complainant is, to go 
before a justice of the peace, sometimes accompanied with other 
witnesses, and state the facts upon which the application is 
founded. The justice then should interrogate the accuser, and 
other witnesses, if present, so as to enable him to judge of the 
nature of the complamt, and the propriety of instituting the pro- 
cess. He then draws up the complaint in legal form, unless the 
complainant present one ready drawn by counsel ; which is 
often done in cases requiring particular technical accuracy ;' such 
as peijury, conspiracy, and the like. The complaint is then 
signed by the accusing party, and the oath or affirmation to its 
truth and justice, administered by the magistrate. Upon this 
the warrant is usually issued. 

The mode of administering an oath varies in the different 
states ; and is also made conformable to the religious principles 
of the witness. In the New England states, the ceremony of 
holding up the right hand is adopted. This^ ceremony is not 

* 1 Chit C. L. 82. t Dalt J. 6. 

X CoDstitation of Masnchiuetts, 14di article of ligJitB. 
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required of Quakers and others, who dedine takiog an oath on 
accouDt of their religious scruples.* To these an alSirmation is 
administered ; which is done without the form of holding up the 
hand. In the southern states, the form of administering an oath 
is upon the Holy EFaogelists ; and the witness, upon the eon* 
elusion of the ceremony, is required to kiss the book (usually 
the New Testament), which supposes him to be a christian.f 
When the testimony of those who are not christians b required, 
the law allows and sanctions those forms and ceremonies to be 
used in the administration of oaths to such persons, which are 
peculiar to their religion, and consequendy most binding upon 
their consciences. Therefore Jews may be sworn on the OU 
Testament ; Mahometans on the Alcoran ; and Gentoos, and of 
course ail others, according to the ceremony of their religiQO.| 
If the law requires an oath, and a witness does not believe in any 
form of religion, he cannot be sworn ;^— and consequently, the 
oath of such a person to a complaint presented to a magistrate 
ought to be refused. If a Jew, or any other person, professing 
the belief of a Supreme Being and of a future state, consents 
to be sworn according to the usage in our courts, he will be 
permitted to do it, and thereby may mcur the penalty of peijury, 
as much as if sworn upon the Old Testament ; or according to 
the ceremonies of his own religion. || 

In Massachusetts by statute 1797, chap. 35, sect 10, it is 
enacted, that ** in Ae admimstration of oaths in this common* 
wealth, the ceremony of lifdng up the hand, as heretofore used, 
diall be practised, with such exceptions as to Mahametam and 

• Statute 1824, Chap. 91. f ^^' £▼• 19 ; 1 Chit. C. L. 602. 

X PhiL Et. 19; 1 Atk. 21, where the ceremony of adminlBteiing an oafli to a 
Gentoo is given. 

In the ease last quoted, a Gentoo was admitted as a witness, and sworn ac« 
cording to the ceremonies of the religion of his nation. Hie oath prescribed 
to be taken was interpreted to him ; and after it was administered, he touched 
die foot of a Bramin or priest of the Gentoo religion. If the witness be him- 
self a priest, he is to touch the hand of another Bramin, this being the most 
solemn fonn in which oaths are usually administered to witn esse s who profiiw 
the Gentoo religion. PML Ev. 19 ; 1 jS,ik, 21. 

§ Phil. Ey. 18. 

II So raled by Jackson J. in a late case in the Sup. Jfud. Court. 
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Other persons who believe that an oath is not binding unless 
taken in their accustomed manner, as the several courts shall 
find necessary in the execution of the laws." — Justices of the 
peace in all proceedings before them are to be governed by this 
law. — See also Mosm. Statute^ 1810, Chap. 128. 

The form of the complaint requires particular consideration. 
It must describe the party charged and to be apprehended, and 
the offence of which he is accused, with sufficient technical 
accuracy. By the provision of magna charta, no person can be 
taken or imprisoned but by the lawful judgment of his peers, or 
the law of the land. The 12th article of the Declaration of 
Rights in the constitution of Massachusetts, is founded upon this 
provision of the great English charter. It contains a more in- 
telligible and particular recognition of the rights of the subject, 
than is specified in the part of magna charta above recited. It 
IS in these words, " No subject shall be held to answer for any 
crime or offence, until the same is fully and plainly, substantially 
and formally described to him." All persons arrested by virtue 
of a warrant firom a justice of the peace upon complaints for 
breaches of the laws, are "held to answer for them" within 
the meanbg of this provision. It follows, therefore, that the 
crime or offence for which they are held to answer, ought to 
be fully and plainly, substantially and formally described. A 
complaint setting forth, in general terms only, the crime com- 
plained of, if within the jurisdiction of the justice, is not suffi- 
cient, in those governments where there is similar constitutional 
provision. 

The preceding remarks are applicable, stricdy speaking, to 
those complaints only, which relate to offences within the juris- 
diction of the justice. Although, in all other cases, this accuracy 
ought to be adhered to, yet the justice has no right to quash the 
complaint for informalities, and discharge the party for that 
cause, his duty in all cases beyond his jurisdiction being 
nothing more than to examine mto the grounds of the complaint 
for the purpose of deciding, whether the party accused shall be 
bailed, committed, or discharged. 
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In England it may be otberwise ; yet there, perfect accuracy 
is required in setting forth the crime in an indictment. The 
doctrine in the case before cited, of the King vs. Wilkes, cannot, 
it is presumed, be law in this country, viz, that the grounds of a 
charge need not be set forth ; and (as it appears by a quotation 
from Hawkins in that case) that a commitment for treason with- 
out any particular accusadon or ground of suspicion, is good 1— 
And although it is said in that case, that neither Hale, Coke, nor 
Hawkins takes notice that a charge is necessary to be set out in a 
warrant, it appears to be the consdtutional right of all persons, 
under this government, to require it. 

But whether the constitutions of our country have or have not 
changed the common law upon this subject, there is no necessity 
nor even apology for a careless or incorrect manner of conduct- 
ing any judicial process ; especially one which controls the per- 
sonal liberty of the subject, and requires him to defend himself 
against a criminal accusation. When, therefore, a magistrate 
institutes such a process, it is his duty to make it conformable to 
the requirements of technical precision ; &st, as to the descrip- 
tion of the party accused ; and, secondly, as to the description of 
the ofience. 

Firsij The name of the party to be apprehended, if known, 
must be correctly stated in the complaint and warrant ; and must 
not be left in blanks to be filled up after they are delivered to 
the officer.* If the process be defective in this particular; 
that is, if there be a mistake in the name or addition of the 
person on whom it is to be executed ; or if the name of such 
person be inserted without authority, it is fatal to the process, 
and may be injurious to the officer who executes it.f But if the 
name of the party to be arrested be unknown, the complaint 
may state and the warrant be issued against him, by the best 
description the nature of the case will allow. As '^ the body of 
a man whose name is unknown, but whose person is well known, 
and who is employed as the driver of cattle, with a badge. 
No. 673." t 

* 1 Chit C. L. 89 ; 2 Hale, 114. f Foiter, 812 ; 1 East, P. C. 810. 

1 1 Chit. C. L. 89, 40. 
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Although in the loose practice of some magistrates it is not 
usual to state in the complaint any addition of place or degree, 
yet it is always expedient and proper to do so. These particu- 
lars are usually well known to the magistrates issuing the process ; 
and there is no reason why they should be dispensed with in this, 
more than in other judicial proceedings. — ^It may be added, that 
the necessity of mserting the addition, is put upon the same 
ground as that of the name of the party, m the English authori- 
ties upon this subject; and the consequences of a defective 
process in either i^ these particulars, are there said to be the 
same.^ 

Seeondhf, As to the allegations in the complaint, and manner 
of setting forth the offence. From what has been observed, it 
appears to be expedient, perhaps necessary, that under our con- 
stitutions the crime should be more formally set forth in the 
complaint, than what is required at common law. It will accord- 
ingly be found, that m the forms of all the complaints contained 
in the second part of this volume, as much technical precision 
has been attempted, as is required in an indictment. — ^The 
reason given for a contrary practice by the English common-law 
writers, is, that cases may occur in which it would be imprudent 
to let even a peace-officer know the crime of which the party, to 
be arrested, is accused. In chai^^es of a capital nature, it is 
said not to be necessary to state the cause upon which die 
warrant is granted ; and that it seems rather discretionary than 
necessary, to set it forth in any case.f Yet the same authorities 
state it to be advisable in bailable offences to set forth the special 
cause of the complaint, in order that the party may be provided 
at once before the justice, with sufficient sureties.]: 

The necessity or reasonableness of a technical description of 
the offence arises, under our government, from a different and 
higher source, — that of the constitution. Whenever a man is 
arrested by virtue of a defective process, he may, in some sort, 
be said to be unlawfully restrained of his liberty. In addition to 
which, it may be suggested, tliat the object of the arrest may be 

• Foster 812 ; 1 East, P. C. 810. 

1 1 Chit C. L. 38, and tiie authorities there cited ; 2 Hale, 111. | Ibid. 
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defeated, and the crioiinal's chance of escape increased, by this 
deficiency. He is entitled to the full -ienefit of the constitutional 
pronsions in his favor. To know the ]»recise nature of the 
dSence, against which he is called upon to defend himself, is one 
of them. If it can be dispensed with in part, it may be, for the 
same reaaoo, in wbde ; and in this way the authority of the 
government may be penrerted to the most vexatious and tyranni- 
cal purposes. The reaaon given by Lord Hale, why the com- 
plaint and warrant should contain the cause of the arrest specially, 
appears to be unanswerable, viz* that if they are generally, to 
answer such matters as shall be objected against Am, it cannot 
appear whether the cause be within the jurisdiction of the justice 
of the peace ; nmther can it appear whether the party be bail- 
able.* 

It is well settled that a justice of the peace may receive a com- 
plaint and institute a process, upon the probable suspicion of the 
complainant, although formerly it could not be done, unless the 
suspicion arose originally in the breast of the magistrate.f Ar- 
rests upon suspcion by private persons are barely permitted^ but 
not ef^oined by the common law.| The complaint and warrant 
must state the name of the suspected party, who is to be appre- 
hended ; for a wairant to apprehend off persons suspected, is il- 
legal. A general warrant to apprehend all persons suspected, 
without naming or describing any person in particular, is ille^^^al 
or void ibr its uncertainty ; for it is the duty of the magistrate, 
and not to be left to the officer, to judge of the ground of suspi- 
cion.^ Such a process would not only be void, but an action for 
fake imprisonment lies against the officer who makes an arrest 
upon such a warrant. || 

In Massachusetts, this power to commit, or hold to bail, all 
perscms suspected to be guilty of capital, or lesser offences, is giv- 
en to justices of the piece by statute. The statute of 1783, chap. 
51, vesting certain powers in justices of the peace in criminal 

• 1 Chit. C. L. H ; 2 Hale, 72, 108. f 4 Blac. Com. 290. 287. 

t Bum. J. *' Arrest,'* where the grounds of a suspicion that will justify an ar- 
rest are stated ; 4 Blac. Com. 290. 

§ 1 Chit C. L. 42. II 1 Hale, 580. 

3 
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cases, has this provision, *' And justices of the peace shall exam- 
into all homicides, murders, treasons, and felonies, done and com- 
mitted in their counties; and commit to prison all persons 
guilty or suspected to be guilty of manslaughter, murder, 
treason, or other capital offence ; and to hold to bail all per- 
sons guilty, or suspected to be guilty, of lesser offences, which 
are not cognisable by a justice of the peace." Under this 
statute the practice has become general, for the complainant to 
charge the party upon suspicion, and not by a direct allegation 
of his guilt. This practice, however, ought to be governed by 
the circumstances of each case ; for where the knowledge of the 
crime and of the party accused must of necessity be possessed 
by the complainant, ss in cases of personal injury, assaults 
and batteries, Ssc. it is somewhat ludicrous for him to swear 
that he suspects a party to be guilty, with whom he has had the 
personal conflict. 

The power thus exercised of arresting persons before trial, 
and upon probable suspicion, is founded upon the same principle 
of justice, as that which permits an arrest in civil cases on mesne 
process, for the security of the person of a debtor, before the 
merits of his case can be ascertained by a trial. 1 Chit. 12. 

Having refered to a part of the statute vesting powers in justi- 
ces of the peace in criminal cases, the importance of those powers 
in the administration of justice, and the punishment of crimes, 
may be the subject of a few remarks. The conservation of the 
peace is the very end and foundation of civil society; and has 
been one of the first and favorite objects of the common law.^ 
Both in England and America, the highest officers of state have 
been, eoc officio ^ associated with justices of the peace, for its pres- 
ervation. In some countries, the tyranny and oppression exercised 
over the subject, by officers liable to no responsibility except to 
their immediate employers, are among the greatest horrors of a 
despotic government. A power to arrest offenders, and. secure 
them for trial, which can at all times be called into immediate 
exercise, is indeed essential to the prompt and successful admin- 
istration of justice. — ^The necessity of guarding such a power in 

* 1 Blac. Com. 849. 
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the hands of any order of the community, is coextensive with the 
liability to, and danger of its abuse. It has been abused ; although 
instances of it have seldom occurred. A corrupt magistrate is a 
monster rarely to be met with in this country. Few as their num- 
ber are, they are objects of the scorn and contempt of all classes 
of the people. A mercenary and profligate justice of the peace, 
is one of those nuisances, which nothing can remove or cleanse, 
until he is hunted down by public indignation. On the otlier 
hand, those of upright and respectable characters, have the thanks 
and the support of all the friends and advocates of good govern- 
ment. 

Justices of the peace are said to possess all the powers of an- 
cient conservators oi the peace at common law, in suppres^g riots 
aad affi-ays, in taking security for the peace, and in apprehending 
and conmiitting felons and other inferior criminals.* Such are 
the important powers vested in them by the statute under which 
they derive their authority in criminal prosecutions, that in this 
state, the whole authority of the government for the preservation 
of the peace and punishment of criminals, during the vacation of 
the superior tribunals, in a great measure devolves upon them. 
For in addition to those offences which are within their jurisdic- 
tion to try and punish, they are authorized and required by this 
statute, to cause to be stayed and arrested all afiirayers, rioters, 
disturbers and breakers of the peace, and bind them by recog- 
nisance to appear at the next Supreme Judicial Court (or other 
court of inferior jurisdiction, at their discretion ;) and to require 
such persons to find sureties for keeping the peace and being of 
good behavior, until the sitting of the court they are to appear 
before, and to commit such persons as shall refuse so to recog- 
nise. Their duty also requires them to examine into all homi- 
cides, murders, treasons, and felonies, and to commit to prison 
all persons guilty or suspected to be guilty of those o&nces ; and 
to hold to bail all^ persons guilty or suspected to be guilty of 
lesser offences; to require sureties for the good behavior of 
dangerous and disorderly persons ; and to take cognizance of all 

* 1 Blac. Com. 8$4. 



20 THE COMPLAINT, &C. 

Other crimes, matters, and offences, which by particular laws are 
placed within their jurisdiction. 

These important powers and duties of a justice of the peace 
will be more particularly commented upon in the subsequent 
chapters, and in their more appropriate places. — ^They are re- 
cited and referred to in this place from the statute last mentioned, 
as containmg a summary of those duties and cases which relate 
more immediately to the subject of this chapter, viz. to the re- 
ceiving of complaints, and applications for criminal processes ; — 
in every case embraced within the provisions of this statute, it is 
the duty of a magistrate to institute a process, if the grounds of 
the application are made clear and satisfactory to him. 

The form and requisites of the warrant, and the manner of 
issuing it, are the next subject of consideration. In order of 
time, they immediately foUow the drawing up and receiving of 
the complaint ; — at common law, whenever an authority is grant- 
ed to hear or determine ofiences, a power to issue compulsory 
process is incidentally given ; for there can be no mquiry re- 
specting offences, without the presence of the party accused ; and 
wherever the power is intrusted of examining into or deter- 
mini ' the former, there must also be authority to compel the 

latt^:.'' 

From the nature and object of the process, it follows, that 
there can be no necessity for it when the defendant is present in 
court, but only when he is absent.f This remark, however, 
taken from the authorities cited, is applicable to cases pending 
by indictment in the higher courts ; in which, by the power inci- 
dent to and practice in those courts, the party, if voluntarily or 
accidentally present in court, may, at the discretion of the court, 
be arraigned, and held to recognise for his appearance from day 
to day, aiid abide the order of court. But if a party, against 
whom a complaint is exhibited before a justice of the peace, 
be present at the time the complaint is received, it is not 
known to be the practice, or within the power of the justice, to 

* 1 Chit. C. L. 888 ; Bum. J. Process ; Com. Dig. Process A. 1 ; Dalt. J. 
C. 193. 
t Hawk. b. 2, c. 27, s. 1 ; Bum. J. Process ; 1 Chit C. L. 338. 
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put the party to plead, or order him to recognise for his appear- 
ance at the higher courts, or to commit him, unless he has been 
previously taken into custody, by a warrant. The power in the 
courts of superior jurisdiction to order a party to be arraigned 
when present in court, is discretionary.* But in similar cases 
before a magistrate, it is obligatory. For in all cases before a jus- 
tice of the peace, when a person is charged with a crime of a 
high or aggravated nature, and which is not entrusted to his ju- 
risdiction, it is his du^ to commit or bail him, as the circum- 
stances of the case may require. This distinction between the 
powers of the superior courts and justices of the peace, in re- 
gard to persons present, but not in actual custody before them, is 
further strengthened by the words of the statute before cited, ^v- 
ing powers to justices in criminal cases. They are required by 
that statute, to cause to be ** stayed and arrested " persons guilty, 
or suspected to be guilty of the crimes and offences therein enu- 
merated ; which seems to imply the necessity of legal process. 
In these cases, nothing is to be presumed in favor of a justice's 
jurisdiction.f 

The practice of going before a magistrate, by persons who 
have been guilty of breaches of the peace, confessing themselves 
guilty, and pajring a small and inadequate fine, has been the sub- 
ject of complaint and reprehension, both in this country and Eng- 
land» The object of such persons is to prevent or bar a process 
Irom another justice of the peace, founded upon the complaint 
of the injured party. J The mischief and abuse have been the 
same, where a colorable prosecution has been instituted by a 
friend of the o&nder. Attempts of this kind are usually abor- 
tive ; — for in general, the proceedings in consequence of them 
are of no validity ; as no sentence or order of a justice of the 
peace is of any validity or authority, unless they are made and 
obtained bond fide. Whenever, therefore, applications of this 
nature are made to a justice, he ought generally to decline acting 
upon them at all ; but never in the absence of, or without notice 
to the party injured. A sentence, thus obtained, is no bar to 

• 1 Chit C. L. 338 ; 4 Burr. 2631. f Hawk. b. 1, c. 60, ». 14. 

MM.R. 641. 
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another prosecution for the same cause of complaint ; the general 
efiect of them is nothing more, than to show the consciousness of 
guilt on the part of the offender, and the want of judgment, and 
sometimes of integrity on the part of the magistrate. And when 
the case is, as it has been known to be, that ther^ is an under- 
standing, or rather a combination between the party and the 
magistrate, to prevent, in this way, the due course of justice, 
they are both of them liable to a public prosecution and exem- 
plary punishment 

With respect to the form and requisites of the warrant, the 
first inquiry is, to whom it shall or may be directed. — ^The in- 
variable practice in this state is, to direct it to the sheriff of the 
coun^ or his deputy, or to either of the constables of the town, 
within which it is to be executed. By the second section of the 
article last before cited,* all sheriffi, constables, and other officers, 
are directed and empowered to execute warrants issuing from a 
justice of the peace. In England a justice of the peace may direct 
bis warrant to any indifferent person by name, who is no officer ; 
for a justice may authorize any person whom be pleases to be 
his officer ; yet there it is considered most advisable to direct it 
to an officer, within whose precinct it is'to be executed. — ^But a 
decision of the Supreme Judicial Court of Massachusetts has 
changed the common law in this particular ; it is now settled in 
this state, that a justice of the peace has no authority to direct 
his warrant to a private person. 

This decision was made in the case of Commonwealth vs. 
Samuel Foster & al.f in which the law is so fully and clearly 
laid down, that a minute statement of it may be- of use to those 
magistrates who govern their practice by the old authorities, and 
who may not be possessed of the volume in which it is reported. 

The defendants were mdicted for an assault and battery upon 
one Philip Weaver, he the said Philip bebg, as it was alleged, 
duly and lawfully appointed to execute a certain warrant, legally 
issued agabst one Richard Foster ; and that said Weaver was in 
the due and lawful execution of the said warrant Samuel Fos- 
ter and David Page, two of the defendants, were tried together ; 

^ 1 Mass. Laws, 160. f 1 Mass. Rep. 488, 2d edit. 
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and a verdict was found, that they were severally guilty, subject 
to the opinion of the court, whether the warrant given in evi- 
dence was a lawful authority to Weaver and his assbtants, who 
acted under the same, in arresting and detaining the body of the 
said Richard Foster. The warrant was issued by a justice of 
the peace, for an assault and battery, and was directed " to the 
sherifl^ &c. or his deputy, and to all and any of the constables of 
the town of Winthrop, or to Philip Weaver^ junJ*^ commanding 
them to apprehend, &c. The opinion of the court was delivered 
seriaiimf by the three justices who sat in the trial ; which opinion 
was unanimous, against the right or authority of the justice to 
direct his warrant to Weaver, and against Weaver's power to 
execute it ; and was to the foUowing effect ; that, 

The office of justice of the peace when first introduced into 
this countiy in all particulars then applicable, or which have 
sbce become applicable, may be considered as possessing here 
the general character and functions allowed to it in England, by 
force of the statutes which had there created and regulated this 
ancient and important office. It became subsequently, of course, 
a subject of legislation here. The form of the oath was appoint- 
ed ; by whith a justice of the peace was required *^ not to direct 
his warrant to the parties," but to the sheriff. Sec. ^^ or other offi- 
cer proper for the execution of the same." Until the adoption 
of the present constitution, justices of the peace were sworn, ac-^ 
cording to the tenor of this oath, which by plain implication, if 
not by the very terms of it, prohibited them from issuing their 
warrants to private persons. 

The constitution abolished this form of oath, by directing a 
general form for all civil officers ; but this abolition cannot be 
construed to ponfer any authority, which for so long a time had 
been denied or disused. The statutes since the revolution have 
enumerated very particularly the powers and duties of justices 
of the peace, whose office exists at this time principally, if not 
entirely, according to the provisions of those statutes ; which can- 
not be construed to confer any power, in criminal cases, not enu- 
merated. The statute, vesting powers in justices of the peace 
in criminal cases, directs sheriS, Sic. and other officers to exe- 
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cute warrants issuing from justices of the peace ; and justices of 
the peace have authority to command the assistance of those offi- 
cers, and of other persons present at any affiray, &£c. The si- 
lence of the legislature as to the authority of private persons to 
execute warrants, as well as the direction respecting private per- 
sons who may be present at an affi^y, &c. a^rds a strong im- 
plication, that no private person had, or ought to have, any other 
authority, tlian is there prescribed. This implication is strength- 
ened by a more recent statute,* subjecting to punishment those 
who pretend themselves to be officers, and requiring aid as such. 
By this latter statute, justices of the peace have authority, " in 
the absence of the sheriffs deputy sheriffs or com^o&ie," to require 
the aid of private persons. It could not be the meaning of the 
legislature to restrain an authority by them underssood to exist 
at all times and on all occasions, to be employed only in the ab- 
sence of the civil officers ; and that in describing the offence oi 
unlawfully requiring aid under pretence of office, there should be 
no provision for the case of a private person, acting by a warrant 
of a justice of the peace. The denial or disuse of this mode pf 
process, and the implied negative of the le^lature upon it, are 
sufficient arguments against it. • 

It b said in this case of Commonwealth vs. Foster & al. to be 
of importance for the security of individuals, to be established, 
" that in no case but where it shall be necessary, and that ne- 
cessity expressed in the warrant, ought the warrant of a justice 
of the peace to be directed to a private person."t But it may 
be answered, that if there exists no authority in the justice, to 
direct his warrant to a private person, (which is understood to be 
the point decided in this case) the necessity will not sanction the 
practice, without legislative provision ; more especially, as on the 
one hand, the law has provided for the apprehension of ofienders ; 
and on the other, it ought to guard against oppression. In cases 
where an arrest is authorised, the law has provided its corps of 
officers, prescribed the limits of their powers and dudes, and im- 
posed oaths for their fidelity. Does it consist with that anxious 
regard for personal liberty which all governments ought to feel, 

* Statate 1796, Chip. 68. f ^ Sedgwick J. 
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that it should be pennittedy by the most ordinary magistrates, 
without any special reason, and probably from unworthy mo- 
tives f — Is it consistent with personal security, to permit them 
to employ, in the execution of their warrants, any individual 
whom they shall think proper to select f While this authority is 
e^ressly withholden from them in many instances, would it not 
be extraordinary and even absurd to say, that by law they may 
exercise this power according to their will, and without any pre- 
tence of necessity ? So long as the decision in this case remains 
unreversed, it is considered that the law in Massachusetts is sec* 
tied as to this question, viz. that a justice of the peace has no 
authority to direct bis warrant to a private person. 

The warrant must be under the hand and seal of the justice 
who makes it out ; although some of the ancient writers have 
thought it sufficient if it be in writing and subscribed by the jus- 
tice.* A failure in this requisite makes the warrant void, and, 
as it is said, subjects the officer using it to an action for false 
imprisonment. In some cases, a want of formality in the war- 
rant may be blamable in the justice that makes it, and yet wiU 
not subject the officer to an action for false imprisonment, if the 
matter be within the jurisdiction of the justice who issues it.f 

The warrant ought to set forth the year and day wherein it 
was granted ; that in an action brought upon an arrest made by 
virtue of it, it may appear to be prior to such arrest} It is safe, 
though not necessary, to show the place where it was made ; but 
it must set forth the county, in the margin, at least, if not in the 
body of the warrant.^ 

It must be made in the name of the Commonwealth, as ap- 
pears from the precedents in the second part of this volume ; 
and it must set forth the cause upon which it is granted. 

It has been the common practice in this commonweahh for 
justices to draw the complaint and warrant upon the same sheet 
of paper ; and instead of setting forth in the warrant, the cause 
upon which it is granted, to refer to the complaint which is an- 

* 1 Hale, 676 ; Hawk. b. 2, c. 18, s. 21. f 1 Hale, 576, 677. 

t Hawk. b. 2, c 13, 8. 22; Dalt. c. 117, 121. 
§ Hawk. b. 2, c. 13, 9. 28. 
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nexed, and in this way make it a part of the Warrant. There 
seems to be many objections to this practice. It is presumed to 
be unknown at common law, and is sanctioned only by our usage. 
The complaint is a distinct and important part of the process. 
It contains the accusation upon which the party is to be arrested. 
It is to become a matter of record, and therefore ought never to 
be out of the office, keeping, or power of the magistrate. In 
cases within the jurisdiction of the justice, it may be the subject 
of a plea to his jurisdiction, plea in abatement, demurrer for 
informality, and of a modon in arrest of judgment, both before 
the justice, and, in cases of appeal, before the court of Common 
Pleas. — For these reasons it is manifestly improper that it should 
be delivered out to the officer, with the warrant, to be by him 
carried wherever it may be necessary for him to go to execute 
the warrant, and thus be exposed to loss, injury, or mutilation. 
The practice in this case ought to be similar to that of filing the 
indictment, and issuing the capias or warrant thereon, in the 
higher courts. The reason for it is precisely the same. In 
those courts, the indictment, when returned into court by the 
grand jury, is filed of record, and a warrant against the party 
accused is ordered to issue, in which an abstract of the charge in 
the indictment is inserted, stating in general terms the crime 
alleged. It would be dangerous and absurd in the highest 
degree, to depart from this practice in the courts having jurisdic- 
tion of crimes to be prosecuted by indictment. Yet the com- 
plaint and warrant in a justice's court are of the same nature 
(and the practice concerning them ought therefore to be grounded 
upon the same reasons), as the indictment and warrant in the 
Common Pleas and Supreme Court. — ^What would be a suf- 
ficient abstract of the complaint to be inserted in the warrant, so 
as to show a legal cause for issuing it, will be stated in the forms 
of warrants herein after contained. 

The warrant may also be general, to bring the party before 
any justice of the peace in the county ; or special, to bring him 
before the justice only who granted it.* If it be general, the 
election of the magistrate before whom the party is to be taken 

* Hawk. b. 2, c. 13, a. 2 ; Dalt c. 117. 
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lies in tbe cSScetf and not in the prisoner.* If the warrant be 
special, and returnable only before the magistrate who granted 
it, the officer is bound to carry the prisoner before him. 

Until a late statute, a warrant from a jusdce of the peace in 
this state could not be executed out of the county in which the 
justice granting it lived. By that statute, the sheriff or his dep- 
uty to whom the warrant is directed, has power to apprehend 
the person complained of, in any county of the commonwealth.f 
This statute will be again referred to in a subsequent page, 
in which the law relative to the backing of warrants will be 
stated.:^ 

If the warrant be filled up by the magistrate before he issues 
it, though after he signed it, the proceeding is regular ^ and 
where a married woman commits an ofience without her hus- 
band, the complaint and warrant should be only against her.|) 

The warrant of a magistrate is not returnable at any particular 
time ; and it continues in force until it is fully executed and 
obeyed.ir It need not state the time when the party is to be 
brought before the magistrate for examination. This is never 
done in any warrant whatever ; nor is it possible to do it without 
majiifest injury to the party ; for if a distant, or any period should 
be limited, he must remain in custody during all the time between 
the issuing of the warrant, and the day limited for its return ; 
whereas he is entitled to be discharged the first day, if it should 
appear that he is innocent. The law has fixed a time ; for by 
law, the officer is bound to carry the party accused immediatdy 
before the magistrate } and if he delay so to do, it is contrary to 
the duties of his office.** The practice is invariable in Massa- 
chusetts, to make the warrant returnable forthwith. 

Prior to the Statute of 1820, chap. 52, before referred to^ 
the warrant of a justice of the peace could not be executed out 
of his county, unless it was backed, that b, endorsed by a justice 
of the county in which it was to be carried into execution. By 
this statute, the doubts and difficulties arising from the practice 

* 1 Chit C. L. 89 ; 2 Hale, 112 ; 1 Hale, 681. f Pawed Feb. 12th 1621. 
t Post, p. 27. § 1 Chit C. L. 40. || Id. f Pcake'a Repoiti, 284. 

**lCbitC.L.40; 8T.R.110. 



28 THE OOMPJUilNT, &C. 

of backlog warrants, are done away in this state. It provides 
and enacts, " that whenever a warrant against any person shall 
be duly issued by a justice of the peace within this Common- 
wealth, for any supposed offence committed within his county, 
or in pursuance of the provisions of law for the maintenance of 
bastard children, and the persons complained of shall, either 
before or after the issuing of such warrant, escape or go out of 
said county, the sheriff or deputy sheriff thereof, to whom the 
said warranto may be directed, shall have power and authority to 
pursue the person complained of, and to apprehend him in any 
county in this Commonwealth, and to convey him into the county 
in which the act complained of may have been committed, that 
such proceedings may be had as the law shaU require." It is 
remariLable that the wholesome and necessary provisions of this 
statute should have been so long delayed, and the practice of 
backing justices' warrants should have been left upon the loose 
and uncertain ground of the common law ; more especially, as 
similar statute provision was made in England as early as the 
reign of George 11. Subsequent statutes have also introduced 
regulations of a similar nature.^ The provisions of this English 
statute, however, are different from those of our own ; which 
are more simple, and better calculated to carry into efl^ct the 
intention of the legislature. By the former, the offender, upon 
being arrested in the county to which he had escaped, must be 
carried before a justice of that county ; and if the ofience be bail- 
able, must there give bail for his appearance to take his trial ; 
but if not bailable, or the party be unable to find bail to the satis- 
faction of the justice, he is to be sent back for trial to the coun^ 
in which the o&nce was committed. Our statute has adopted 
this latter provision ; and authorizes the arrest of the offender in 
any county to which he may have escaped ; and directs that be 
shall be, in aU cases, conveyed back into the county where he is 
to take his trial. 

It will be observed, that the power to execute the warrant of 
a justice of the peace in a county other than the one in which 
he lives, is limited, by the above mentioned statute of this state, 

* 1 Chit C. L. 46, 46. 
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to the sheriff or deputy sheriff of the county in which die war- 
rant was granted. It is a{^rehended therefore, that no officer or 
odier person, of the county to which the offender may have es* 
caped^ is audiorized by virtue of this statute to make the arrest, 
(Mr to execute the warrant. A justice dierefore will be careful, 
not to direct a warrant which is to be executed in another county, 
and widiout his ordinary jurisdictbn, to any officer or person but 
the sheriff or deputy sheriff of his own county. But if such 
warrant should be directed to other officers, such as constables Sec. 
yet, if it be also directed to the sheriff or depu^ sheriff of the 
county, in which the warrant is issued, and be in fact executed 
by them, the direction to other officers will not render an arrest 
made by such sheriff or deputy sheriff illegal. 

The practice of backing justices' warrants has heretoft»re been 
regulated in this state by the common law. Some have doubted 
the legality of the practice. In those states in which no statute 
provision exists, unless they have adopted the practice and usage 
as pointed out in the statute of Geo. II. and others subsequent 
thereto, the directions of the common law must still be the only 
gm'de. This practice had long prevailed in England without 
law, but was at last, as it is before stated, authorized by statute.* 
It is said diat formerly, there ought in strictness to have been a 
fiesh warrant, in every fresh county,f but this cannot now be 



The granting of search warrants is a part of the duty of a jus- 
tice of the peace, which requires particular consideration. On 
die one hand, the discovery of stolen goods is frequentiy the 
tfect of these warrants ; on the other, the power of granting 
them may be easily abused, and great injuries, to bnocent per- 
sons both*as to theur reputation and property, thereby occasioned. 
Anci^it writers upon the criminal law differed as to their original 
legality. Lord Coke said they were contrary to law ;| and Lord 
Camden said they had crqpt into the law by imperceptible 
practice ; but Lord Hale, it is said, has clearly established their 

*4BLCom.280. 

t See post— the fona of endorsement, or backing a wanant in part 2d. 

t A Inst 179. 
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legality upon the ground, that without them, felons would fre* 
quently escape detection.* A late statute has established their 
authority in England, and also pointed out the manner in which 
they shall be executed.f Search warrants for libels, and other 
papers of a suspected party, are illegal, for, as observed by Lord 
Camden, the difference between seizing stolen goods, and private 
papers of the party accused, is apparent. ^' In the one case I 
am permitted to seize my own goods, which are placed in the 
hands of a public officer, till the felon's conviction shall entitle 
me to restitution. In the other, the party's own property would 
be seized before conviction, and he have no power to reclaim 
them even after his innocence is made clear by an acquittal."^ 

The search warrant cannot be granted without an oathj made 
before the justice, of a felony committed ; and that the party 
complaining has probable cause to suspect that the property 
stolen is in a particular place, and showing his reasons for such 
suspicion.^ Before the statute of 22 George III. which directed 
that the search should be made in the day iimej it appears from 
Lord Hale, that the warrant ^ould direct the search to be made 
in the day time only ;|| for in many instances, under pretence of 
searches made in the night, robberies and burglaries have been 
committed. But it is added in another authority ,ir that in a case 
not merely of probable suspicion, but of positive proof, it is right 
to execute the warrant in the night time, lest the offenders, and 
goods also, be gone before morning. The warrant ought to be 
directed to an officer, and not to a private person. In Massa*- 
chusetts, as we have seen, no warrant can be executed by a 
private person.** The above rule, however, ought to be attend- 
ed to and observed in all the states where there is no judicial 
decision upon the subject, and where the rules and practice of the 
common law are still followed. It is proper that the complainant 
should always attend the officer in the execution of the warranty 

•1 Chit C. L. 64; 2 Hale, 118; 2 WOs. 149, 291. 

1 22 Geo. 8d ; 1 Chit. C. L. 64. 

X 11 St Tr. 821, in which there is an ample diseiusion of tibia subject 

§ 1 Chit C. L. 66 ; 2 Hale, 112, 118. || 2 Hale, 118, 160. 

% 1 Boms J. Search Wanant •^ Ante, p. 26. 
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because be will be able to indentify the property seized.* And 
the warrant should direct, that the goods found, together with 
the body of the person m whose custody they are taken, should 
be brought before the justice, to the end, that upon further exam- 
ination the goods and the prisoner may be disposed of as the 
law directs.f 

Although there are precedents of general vfarrants to search 
all suspected places for stolen goods,;( yet at common law they 
are illegal, because of the danger and inconvenience of leaving 
it to the discretion of a common officer to arrest such persons, 
and search such houses, as he thinks fit.^ And in the great case 
of Money v. Leach, Lord Mansfield declared, that a warrant to 
search for, and secure the papers and person of the author, prin- 
ter, and publisher of a libel, is not only illegal in itself, but is so 
improper on the face of it, that it will affi>rd no justification to an 
officer acting under its sanction. || Such warrant, therefore, must 
specify the place to be searched, as well as the particular person 
to be taken.ir 

With respect to the mode of executing this warrant, if the door 
be shut, and, upon demand, not opened, it may be broken open, 
and so may boxes, after the keys have been demanded ; and 
though the goods be not Tonnd, the officer will be excused. But 
if the party obtaining the warrant act maliciously, he is liable for 
a special action on the case. The officer must stricdy pursue 
die directions of his warrant ; for if he be directed to seize one 
kind of article, and he seize another, he is a trespasser. If the 
goods be not in the house, yet the officer is excused that breaks 
open the door to search, because he searched by the authority 
of his warrant, and he could not know whether the goods were 
there until^ search was made ; but the party that made the sug- 
gestion is punishable ; for as to bim the breaking of the door is 
punishable or not punishable, according to the event of finding or 
not finding the goods.** 

* 2 Hale, 160. f Id. } Dalt J. 353, S64. 

§ 1 Chit C. L. 65 ; 2 Hale, 114, 160 ; Hawk. b. 2, c. 18, 8. 10 & 17. 
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Upon the return of the warrant, when executed, the justice 
must proceed as follows. If it appear that the goods brought 
before him were not stolen, they are to be restored to the posses- 
sor. If it appear that they were stolen, they are not to be deliv- 
ered to the owner, but deposited in the hands of the officer who 
executed the warrant, to the end that the party from whom they 
were stolen may proceed to indict and convict the offender, and 
thereupon to have restitution of them.* If it appear that the goods 
were not stolen, the party in whose possession they were found 
is to be discharged. If the goods were stolen, but not by him, 
but by another who sold or delivered them to him, and he was 
ignorant that they were stolen, he may be discharged as an offen- 
der, and bound over to give evidence agsdnst him that sold them ; 
but if it appears that he was knowing that they were stolen, he 
ought to be bound over to answer as an accessory after the fact.f 
The learned reader will find a most able and excellent discussion 
of the subject of search warrants, particularly upon the illegality 
and danger of them, when general, as to the place, parties, and 
object 6f them, in II State Trials, p. 316. 19, 20. 

The protection aflbrded by law to a magistrate in the impar- 
tial execution of this branch of his office, is most ample and 
satisfactory. No action can be brougblTagabst him for any such 
official act, unless it was dictated by malice, or infected with 
fraud. 



CHAPTER III. 

THE ARREST, AND EXECUTION OF THE PROCESS. 

The arrest of a citizen upon a criminal charge, before indict* 
ment by the grand jury, is an important branch of the law rela- 
tive to the punishment of crimes.. A security against unlawful 
arrests is one of the great objects of a free government ; and the 

• 2 Hale, 161. 1 2 Hale, 251. 



due regulation of tbem in cases where the public petce and the 
safe^ of individuals require tbem to be made, is essential to tbe 
administratioD of puUic justice. Tbe law upon this subject is onore 
immediatelj appUoable to the duty of the ofllcefs who execute 
tbe precepts of the magistrate. Yet these duties are so constant* 
If coooected with those of tbe magistratei that be ought to be 
well instructed in tbe law hf which both of t)iem are regulated* 
The several treatises upon the office and duty of jusdoes of the 
peace, probably for that rsason, contain a minute statement of the 
law concenung arrests. It is, however, with diffidence suggaa^ 
ed, that in some of them, tbe diffsrent duties and powers of the 
nu^strate and the officer are not so distinctly separated as they 
might be. The law relauve to the execution of a precept by 
the officer, is so distioct fix)m that which relates to the authori^ 
of the magistrate by whom it is issued, that it is extremely iooon- 
venieat and embarrassing, that they should be blended. Accor- 
dingly it win appear, that much of the matter to be found in the 
treatises upon tlus subject, under tbe head of arresU, is transferred 
to tbe preceding chapter, upon the duties of a justice in receiving 
and conducting applications for process. What follows ip this 
chapter is generally, though not exclusively, applicable to the 
duty of officers in making arrests, die safe keeping of their pris- 
onefs, and their general duty in the execution of the process. 

An arrest in criminal cases is tbe apprehending or detaining 
of the person, in order to be forthcoming to answer to a crime 
alleged against him, or of which he is suspected to be guil^.* 
To this arrest, all persons, without distinction, are liable, when ac- 
cused of a capital or other crime. But no man is to be arrest- 
ed, unless charged with such a crime, as will justify holding him 
to bail when taken.f The exemptions, which exist in civil cases, 
here cease to operate. Thus a married woman, when she has 
committed an offisnce, for which she is subject to punishment, is 
lid>Ie to be apprehended.} 

* 1 Chit C. L. 12 ; Bonu J. " Arrest ; '* 4 Blac Com. 286. 
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There has been a decision in Massachusetts,* founded, it is 
presumed, upon the principle of the common law above quoted 
from Blackstone's Commentaries. No authority is referred to in 
the case, either by the counsel, or the Chief Justice in delivering 
the opinion of the court. But as it setdes the law in this state, 
and if found to be supported by the principles and reasoning of 
the court, may be qf extensive operation as to a class of offences 
falling within the grounds of the decision, it will be here particu- 
larly stated. Tho law established by this decision is, that a jus- 
tice of the peace cannot hold one to bail for an offence which 
may by law be prosecuted qui iaiUj as well as by indictment. 
And it follows as a necessary consequence, that no person is liable 
to an arrest f before indictment founds in any such case. Chief 
Justice Parsons states, " that the statute creating the ofience,f 
had so appropriated the forfeiture and prescribed the mode of 
recoverbg it, as by necessary implication to exclude the offence. 
The offender may be prosecuted either by indictment or by 
information qui tarn ; and whichever prosecution is first commenc- 
ed, to that shall the offender answer ; and he is not liable to 
answer afterwards to the other. The prosecution by information 
is commenced by filing the information, and the prosecution by 
indictment, by the finding of the indictment. No man is liable 
to imprisonment, or to find bail to answer to the Commonwealth, 
unless, when he shall appear to answer, the Commonwealth shall 
have an indefeasible right to prosecute him. This principle ap- 
plies to this case. If this offence should be supposed to be 
within the statute, then, when the defendant bad recognised, or 
been imprisoned for want of sureties, a common informer might 
afterwards have filed his information, and defeated the Common- 
wealth of its right to compel the defendant to answer to an indict- 
ment found after the filing ol the information. An information 
might also have been filed before the complaint was made to the 
justice ; and as process might not have been served, neither the 
jusdce nor the defendant could regularly have any knowledge of 
it ; and the justice might have proceeded to imprison the defend- 

* 6 Mass. Rep. 348, Commonwealth o. Cheney. f Stat of 1789, c. 01. 
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ant for want of sureties, when no prosecution could have been 
had bj tbe Cominonwealth. The statute of 1783 cannot com- 
prehend offences which may be prosecuted, as well by action or 
information qui tam, as by mdictment, and when the regular com- 
mencement of the qui tarn prosecution will defeat a prosecutbn 
by indictment subsequendy commenced." This is an important 
decision, and applies to all the cases, such as usury, &c. when 
the mode of recovering the penalty upon penal statutes, is either 
by action qui tam^ or by mdictment ; in which cases it might be 
erroneously supposed that the offender is liable to be arrested and 
held to bail. 

Neither in this country nor in England, is there any exemption 
from arrest in cases of treason, felony, or breach of the peace. 
The difficulty which heretofore existed in the latter country, in 
precisely ascertaining in what cases a party might be apprehended 
before a bill of indictment was found against him, arising from 
the construction of that part of magna charta, which provides 
that no one shall be taken or imprisoned but by the lawful judg- 
ment of his peers or by the law of the land, seems to have sub- 
sided. It is said to be now fully setded, that in all criminal cases 
and accusations, the party may be arrested on suspicion before 
any indictment is found against him.* In Massachusetts this 
authority, as we have seen,f is expressly given by statute. 

These remarks apply, however, in their full extent, only to 
airests made by virtue of the warrant of a magistrate. For it is 
laid down, that no person can, in general, be taken into custody, 
without warrant, for a mere misdemeanor, unattended with vio- 
lence, as peijury or libel.{ The law which permits or requires 
an arrest by virtue of a warrant from a magistrate seems to need 
very little explanation, as to the authority which it confers. The 
mode of executing it, and the duty of the officer under it, are 
subjects of particular importance. But as cases exist, in which, 
by the common law, both officers and private persons are author- 
ized or commanded to make arrests loiiAaut warranty that subject 
is now to be considered. 

• 1 Chit C. L. 18; 2 Hale, 72, 108; 4 Bbu Com. 290 ; Hawk.b. 2,cl2,18; 
S. 11 & 18. t Ante, p. 17. 1 1 Chit. C. L 16 ; 2 Wib. 159, 180. 
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The statute of Massadtugetts of 1796, chap. SSyompowering 
justioes of the peace, in ibe abaence of the dn&nS, deputy aher- 
ifl^ and constables, to cauae o&nders to be apprehended for 
breaches of the peace upon liew thereof, is expressed b rather 
ambiguoin terms. The arrests which are oontemplated in that 
statute, must be supposed to be made without warrant ; but as it 
rarely hi^pens, that the authority therein confinred, is exercised 
from a necessity which sometimes attends the commission of cap- 
ital or other atrocious crimes, viz. to prevent the escape of the 
offisnders, by immediate arrests without warrant, the statute seems 
to require no particular explanation. 

It is very clear, diat by the common law, arrests may be made 
in certain cases, as well by justices of the peace and other officers, 
as by private persons, without a warrant It is equally clear, 
that this power ought never to be exercised but in cases of ne- 
cessity* But where a felony has been committed, or a dangerous 
wound given, and there is great danger that the oftnder may 
escape before be can be apprehended by legal process, it is th^ 
right and the duty of every citizen, to exeit ifais power. Aecor* 
dingly it has been so exeiled from the earfy periods of the com- 
mon law. 

A justice of the peace has this power ; who may himself 
apprehend, or cause to be iqfiprehended, hy word only, any per- 
son comotttting a felony or breach of the peace, in his presence.* 
He has a double power in relation to the arrest of felons ; one 
iipon complaint of another person, the other, primitive and origi- 
•nal in himself. He may command any person verbally to ap- 
prehend a fdon, and such command is said to be a good wairant 
iwithottt writing ; but if the felony or other breadi of the peace 
be done in bis absence, then he must, issue his warrant in due 
course of law to apprehend the malefactor. It is also stated to 
be ]aw,f that any justice or sheriff may take of the county, any 
4iamber that he shall think fit, to pursue arrest, and imprison 
ttnutors and febns, or such as break or go about to break the 

• 4 Bla. Com. 289 ; Stat of Massachiuetts, 26tfa Feb. 1796. 
t i Chit C. L. 2S ; Bait J. 171 ; See ako, Lawf of Maas. of 2Sth Fab. 1796, 
M to «ad in eriounal eaaes. 
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peace; and that erery oum being required, ought to aasiflt and 
aid tfaem oo pain of fine and iaopriiiQament. Where the magi** 
trate k not present at the commiaBioa of a crime, be oo^ not, 
opoB mere diacrotion, to send the party aecosed to prison, unless 
it be apoD due consideration oi evidence produced before him. 
How far the doctrine above laid down, as to the power of a jus- 
tice to arrest without warrant, is reooncileable with that of Chief 
Justice Piratt, in the case of die King «• Wilkes,* the leader will 
judge. Hb doctrine in substance is, that if a magistrate has 
knovdedge of an ofience, yet that is not sufficient ground for him 
to oommit the crimiod ; but in that case, he is rather a witness than 
a magfilrate, and ought to make oath of die fact befiore some 
ocber magutrate, who should thereupon grant a warrant to ap- 
prdieod the oflfander. 

Shepriffii ere pot only authorized, but enjoined to arrest felons; 
wtA aU 'persons are required to be assisting to them therein, and 
are punishable by fine and hnprisonment in case they neglect 
Aetr duty. The sheriff may also arrests a person suspected of 
a oapitid oflbnoe, whose guilt is not certain.^ This power m 
the sheriff and other officeta to make arrests without warrant, is 
derived bom the ancient statutes of England ; which were dic- 
tated or rendered necessary, by the then unsetded and conflicting 
sdate of socieQr and government in that nation. If such a power 
now exists in these officers, in our governments, it ought to be 
exerted widi the greatest caution and only und» the most pre»- 
aog oircumBtancf s ; for it is altogedier adverse to the ^irit and 
geeius of the American governments, in the present state of 
dmr weQ adjusted powers and provisions, that any man's liberty 
or safety diould be invaded <»r restrained, either by publio officers 
or private cttisens, without the interference of lawful autbori^. 
Though a eoroner has not the power of taking inquisitioBs of 
fefeny, except in ease of death, yet by the common law, he is a 
conservator of the peace in relation to all fdonies, and may 
arresl, or cause another to arrjest a felon.| 

* 2 WHi. 168, nxte, p. 9. n Cbit C. L 25 ; 2 H^» 87. 
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The office of constable, by the common law, is either minis* 
terial, in obeying warrants and precepts of justices of the peace 
&C., or is original, as a conservator *of the peace at common law 
and by virtue of ancient statutes.* By the original and inherent 
power which he possesses, he may apprehend the oSender, in 
cases of felony and other aggravated or capital ofiences, com- 
mitted in his view, by virtue of his office, and without warrant.f 
In general when any affiray takes place in his presence, he may 
either keep the parties in custody till it is over, or he may carry 
them immediately before a magistrate.^ He has at least an 
equal power to apprehend with any bdividual, and the chief dif- 
ference between his power and duty, and that of a private person, 
seems to be, that the former has a greater authority to demand 
the assistance of others, and is liable to a severer fine for any 
neglect of duty ;^ and that he ought to bring the party suspected 
before a magistrate to be exammed. In general, a constable 
cannot, any more than an individual or private person, of his 
own accord and without warrant, justify the arrest of a supposed 
offender, upon suspicion of his guilt ; unless he can show that a 
felony has been committed by some person, and the reasonable- 
ness of the suspicion that the party arrested is guilty. || There 
are however authorities in favor of an exception to this rule, in 
the cases of night-walkers, and persons reasonably suspected in 
the night time, of felony.lT And by modern English statutes, 
not in force in this country unless diey may have been adopted, 
other powers are given to constables and other peace officers to 
apprehend persons reasonably suspected of carrying stolen goods 
in the night time, reputed thieves, &c. K there be any affray, 
the constable may, either to prevent it, or in the time of the 
affiray, upon information or complaint, arrest the offender ; but if 
the affiay be past, and there is no danger of death, the constable 
cannot arrest the parties without a warrant from a justice of the 
peace.** Where a felony has been committed, it is agreed 

• 1 Cbit C. L. 26 ; 2 Hale, 88. f lb. t^- § ^-f Hawk. b. 2, c. 13, s. 7. 
II 4 Esp. Rep. 80 ; Hawk b. 2, c. 12, 8. 16 ; 2 Hale, 92. 89. 
IT 1 Chit C. L. 21 ; 1 East, P. C. 308 ; Hawk. b. 2, c. 12, s. 20 ; 2 Hale, 89. 
** 2 Hale, 90. 
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that a constable may, ex officio^ arrest and imprison the febn, 
till he can be conveniently conveyed to a justice of the peace, 
or the common gaol ; and it is also agreed, that he may break 
open doors to take the felon, if he be in the house, and hb entry 
denied after demand, and notice that he is a constable — and the 
reason is, that he is ex />fficio a conservator of the peace, and is 
not only permitted, but by law enjoined^ to take a felon ; and if 
he omits his duty in this respect, he is punishable for such ne- 
glect.* But there must be a felony done, and the constable 
must be ascertained of the fact. 

In cases where a felony is not yet committed, but there is dan- 
ger of its being committed, as if A hath wounded B, so that he 
is in danger of death, and A flees and takes refuge in a house 
and shuts the doors, and will not open them, the constable may 
break the doors of the house to take him, if upon demand he 
will not yield himself.f If there be any affi'ay in the house 
where the doors are shut, jvhereby there is danger of blood-shed, 
the constable, after demanding entrance, if refused, and the af- 
fray continue, may break open the doors to keep the peace and 
prevent danger. 

When the constable has thus arrested his prisoner, it is the 
safest and best way in all cases to bring him to a justice of the 
peace, that he may be bailed, committed, or discharged, as the 
case may require.} If the prisoner be sick, the constable may 
keep him as long as the necessity of the case requires, in a house, 
till he can with safety or convenience convey him to a justice of 
the peace.§ 

Watchmen, by ancient statutes, and the common law, may ar- 
rest offenders, particularly night-walkers, and commit them to 
custody till the morning. || But nefther they, nor any peace officer, 
are justified, at common law, in taking up a night-walker, unless 
he has committed some disorderly or suspicious act.lT A watch- 
man, havbg apprehended a party, may discharge himself by de- 

* 2 Hale, 91. f 2 Hale, 94. 1 2 Hale, 95. §Ib. 

11 4 Bla. Com. 289 ; 2 Hale, 88, 96. 

tBac. Abr. Trespass. D. 3 ; 2 Ld. Raym. 1301. 
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liverbg him lo a constable, or he may take him before a magis- 
trate himself.* 

By a statute of Massachusetts of 1796^ chap. 82, watchmen 
are authorized ^' to see that all disturbances and disorders in the 
night be prevented and suppressed ; and to examine all persons 
whom they shall see walking abroad in the night after ten o'clock, 
and whom they shall have reason to suspect of any unlawful in- 
tention or design, of their business abroad at such season, and 
whither they are going ; and in case they give not teasonaUe 
satisfaction therein, then to secure by imprisonment or otherwise, 
all such disorderly and suspicious persons, to be safely kept until 
morning, then to carry them before the next justice of the peace 
to be examined and proceeded against according to the nature of 
their offences, as by law directed." 

There was anciently another mode of arrest, without warrant, 
that of hue and cry ; which was authorized in the most ancient 
periods of the common law, in cases where persons were suspectr 
ed of felony, or having inflicted a wound, from which death was 
likely to ensue. The practice is said to be dbtinctly recog- 
nised in the institutions of Alfred. The power incident to this 
practice was conferred by ancient statutes. The nature and or- 
igin of it, the manner in which it was to be levied^ and what 
might be done under it, may be found in the English law wri- 
ters.! But as the practice is not in use m this country, and has 
become obsolete in England, a particular statement of the cases 
under it, in which an arrest may be made, without warrant, can* 
not be necessary. Indeed it seems apparent, that all the author- 
ity necessary for the apprehension of oflienders without warrant, 
in cases of immediate necessity, is vested in public officers and 
private persons ; it might appear ludicrous at the present day to 
pursue an offender witfi ** horn and voice, and by foot and horse." 

Any private person, as well as a peace-officer, who is present 
when a felony is committed or a dangerous wound given, is au* 
thorized by the law to arrest the felon, unless he were under age 
at the time ; and they may justify breaking open doors, upon fol- 

* 1 Chit. C. L. 24; Dalt J. c 104. 

1 1 Chit C. L. 29; 2 Hale, 99; 4 Bla. Com. 294. 
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lowing such felon.* Upon probable suspicion also, a private 
person majr arrest the felon ; but in this case, he cannot justify 
breaking open doors to do it ; because it would be of most perni- 
cious consequence, if, under pretence of suspecting felony, any 
private person, unarmed by any legal power, might break open 
a house ; and because also such arrest by a private person on 
suspicion, is barely permitted and not enjoined, as in the case of 
those who are present when a felony is committed. Every pri- 
vate person is bound to assist an officer demanding his aid in the 
taking a felon or the suppressing an affi-ay. Where such arrests 
are made by private persons upon suspicion, there must be rea- 
sonable and probable ground for it ; and it is essential to the 
justificaUon of such private person, that a felony has actually been 
committed by some one. In such case, the person will not be 
liable to an action, though it should afterwards be proved that the 
party imprisoned was innocent.f 

In order to prevent the commission of a crime, any person 
may lawfully lay hold of a lunatic who is about to commit any 
mischief, which if committed by a sane person, would constitute 
a criminal offence ; and he may do the same to any other person 
whom he shall see on the point of committing a felony, or doing 
any act which will manifestly endanger the life or person of anoth- 
er ; and may detain him until it may be reasonably presumed that 
he has changed his purpose ; but where he interferes to prevent 
others from fighting, he should first give express notice of his in- 
tention to prevent the breach of the peace. It is every man's 
duty to interfere for the preservation of the peace, and to arm 
himself for that purpose.^ 

Thus any one may justify breaking and entering a party's house 
and imprisoning him, to prevent him from murdering his wife, 
who cries out for assistance ; but it is always more safe to obtain 
a warrant when time will allow ; because where there is a war- 
rant, no action lies, unless there was want of probable cause, and 
the process maliciously obtained. 

* 11 JohiM. Rep. 486, Phillips v. TrulK 

1 4 Bl. Com. 289, 290 ; 1 Chit C. L. 17 ; 6 Binn. Rep. 316 ; 11 Johns. Rep. 486. 

X 1 Chit C. L. 18 ; 1 East, P. C. 304. 
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A private person, who has apprehended another for felony, 
may deliver the prisoner into the hands of a constable, or, as it is 
said, carry him to any gaol in the county ; though that is rarely 
done.* But the most advisable course seems to be, to cause 
him, as soon as convenience will permit, to be brought before a 
magistrate, to be examined, bailed, or committed to prison.f 
And where a private person has apprehended another in the case 
of an affi-ay, he may lawfully detain him till the heat is over, and 
then deliver him to a constable. 

By the act of congress of April 30th 1790, it is provided, that 
suits against ambassadors and other public ministers, their servants 
or domestics, shall be adjudged void. Laws U. S. vol. 1. p. 110. 

No authority exists to arrest persons who have committed 
crimes in a foreign country ; but persons who have committed 
crimes upon the high seas are amenable to the laws of the United 
States when they return to, or are found therein. 

In Pennsylvania an arrest may be made for felony without war- 
rant, and a private person may make it at his peril ; but quarey 
if he can arrest for misdemeanor, or receiving stolen goods* 
Wakely v. Hart, 6 Binn. Rep. 316. 

In New York a private person cannot of his own authority 
arrest a person who has been engaged in an affiray or breach of 
the peace. 11 Johns. Rep. 486. But during an affiay, any 
person may, without warrant from a magistrate, restrain any of 
the offenders in order to preserve the peace. Ibid. 

All persons whatsoever who are present when a felony is com- 
mitted, or a dangerous wound given, are boimd to apprehend the 
offenders. Ibid. 

The execution of the vfarrant is an important part of the law 
relative to arrests. The officer to whom it is directed must pro- 
ceed with secrecy to find out and actually arrest the party ; not 
only in order to secure him, but also to subject him and all other 
persons to the legal consequences of escape and rescue. But 
in many cases, for common assaults, it may not be inconsistent 
with an officer's duty to give notice to the parties accused, of the 

• 1 Chit. C. L. 20. 1 1 Hale, 689 ; 11 Johns. Rep. 486, Fhmips o. TniH- 
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time when ibejr must go before the magistrate, in order that they 
may be provided with sureties. 

To constitute an arrest, the party against whom the process is 
issued, must be actually touched by the officer (who should ac- 
company it with pronouncing words of arrest), or confined in a 
room, or submit himself by words or actions to be m custody. 
If he be not taken into actual custody, it will not amount to ar- 
rest ; for bare words will not in dris req)ect be of any ayail.* If 
a warrant be generally directed to all constables, no^>ne can act 
under it, out of his own precinct ; but if it be directed to a con- 
stable by name, he may, by the common law, execute it any 
where within the jurisdiction of the justice by whom it was grant- 
ed, because a justice at common law may direct his warrant to 
any person he may think fit ; in which case, by the express nom- 
ination of the party, bis authority becomes co-extensive with that 
of the magistrate.! In Massachusetts, however, it will be re- 
collected that this principle of common law has been changed by 
the deciaoQ in the case of the CommonweaMi v. Samuel Fos- 
ter tsL vl.% 

A warrant directed to several, may be executed by one ; but 
if it be directed to them jointly and not severally, they must all 
be present at the arrest. And when the officer employs others 
to assist him, he must be so near as to be acting in the arrest in 
order to render it legal ;^ and he may not only demand the as- 
aistuice of the people in general ; but may, if the warrant can- 
not be otherwise executed, engage the as^tance of the mili- 
tary.jl 

The arrest may be made in the night, and on the Sabbath. 
Arrests under the service of precepts prohibited on that day, re- 
late oEdy to civil processes. They may be made at all times for 
felonies and breaches of the peace.lT By a statute of Massa* 
chusetts of 1701, chap. 58, the service of any civil process is 
prohibited on the Lord's day ; and. enacts that such service shall 
not only be void, but the person serving the same, shall be liable 

*1 Chit C. L. 4S; 1 Eaat, P. C. 880. f 1 Chit C. L. 48. 

} 1 M. R. 488, 2d edit; 1 Chit P. C. 48, 49; 1 East, P. C. 130. 

§ Cowp. 86. II 1 Chit C. L. 48, 49 ; 14 East, 190. IT 1 East, P. C. 824. 
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to damages in the same manner as if he had done the same 
without any such civil process. On the construction of the 
British statute of 29 Car. 2, which is similar in this respect to 
that of Massachusetts, it has been decided, that a person may 
be apprehended on Sunday on an attachment for a rescue ; and 
as no time is prescribed in the warrant, it conUnues in force till 
fully executed ; and a person may be twice apprehended under 
it, if the purposes of justice have not been effected.^ 

It is laid down that officers, if commonly known to be such, 
and act within their own precincts, need not show their warrants 
to the parties whom they come to apprehend, notwithstanding 
they demand the sight of them ; but that all persons making ar- 
rests ought to acquaint the party whom they are to apprehend 
with the substance of their warrants. But it is enjoined on all 
private persons who may be authorized to execute a warrant, 
and even officers, if they are not commonly known, or if they 
act out of their precinct, to show their warrants, if demanded.f 
Of late, the doctrine that even a known officer is not obliged to 
show bis authority when demanded, has been considered as dan- 
gerous ; because it may a^ct the party criminally, in case of 
resistance.]: Lord Kenyon observed, that he did not think a 
person is bound to take it for granted, that another who says he 
has a warrant against him without producing it, speaks the truth ; 
it is therefore very important that in all cases where an arrest is 
to be made by virtue of a warrant, that it should be produced, 
if demanded, so as to leave a delinquent no excuse for resist- 
ance.^ By a decision in Vermont, a sheriff is not obliged to 
show his precept, either to the person who is to be arrested by it, 
or to the bystanders. || But Lord Hale observes, that it is reasona- 
ble and also safe for the officer to acquaint the party for what 
cause he is arrested ; for it is a great security to the officer, and 
but just for the party arrested to know the cause of his arrest, 

* 1 Chit C. L. 48, 49 ; Pe«ke*i Rep. 284. 

1 1 Chit. C. L. 60, 61 ; Hawkins, h. 2, c. 18, s. 28 ; 2 Hale, 116 ; 1 East, 
P. C. 812, 814, 819. 
1 8 T. R. 188. §1 Chit. C. L. 61. 

II 2 Tyler's Rep. 214. 
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In what cases doors may be broken open in furtherance of the 
purposes of justice, are questions of great delicacy and impor- 
tance, in relation to the execution of warrants, and the appre- 
hension of crimbal o&nders. A knowledge of the law, as it 
concerns the powers and duties of officers in these cases, be- 
comes more imp(»tant and necessary from the circumstance, 
that the most eminent writers upon the criminal law have differ- 
ed in their opinions upon the subject. 

The first general principle is, that no man's house or casde can 
be violated with impunity, excepting those cases only where abso- 
lute necessity compels the disregard of inferior rights, in order to 
secure public benefit; and therefore in all cases where the law is 
alent and express principles do not apply, this extreme violence is 
illegal.* And this principle is carried so far in the eivil law, that 
for the most part, not so much as a conunon citation or sunmions, 
much less an arrest, can be executed upon a man within his own 
walls«f There is a distinction between the powers of officers 
and private individual in this respect. For it is said that the 
former, being enjoined by law to apprehend a party suspected, 
may be justified in breaking open doors to apprehend him, on 
mere suspicion of felony ; and will be justified, though it appear 
that the suspicion was groundless ; but a private individual acta 
at his own peril, and if the party be innocent, would be liable to 
an action for breaking open doors without warrant.]; 

The reason of this difference between the arrests of private 
persons and officers, upon suspicion only, is, that in the fonner 
case, the arrest upon suspicion is only permitted ; and if omitted, 
is not punishable ; and therefore they are not permitted to break 
open doors r but m case of officers, they are punishable, if they 
onut this duty. Another and sufficient reason arises from the 
great inconvenience and danger of admitting every private man, 
upon pretence of suspicion, to break open houses; whereas 
officers, and the authority with which they are clothed, are pub^ 
licly known and presumed to be sufficient.^ 

« 1 Chit. 0. L. 52. 1 3 Bla. Com. 288. 1 2 Hale, 82. 

§2 Hale, 92. 
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it is a principle of law so clearly settled as that no doubt or 
iemr need be apprehended concerning it, that when it is certain a 
iekwgr has beeo committed, or a dangerous wound given, and the 
offender, upon pursuit»^ takes refuge in his own house, either a 
CQBStaUQp Of other peace officer, or any private individual, may, 
without warrant, break open his doors, if nefiised admittance alter 
proper demand.^ And when aa affray is made in a house, ia 
the view or hearing of a peace officer, he may break open the 
outer door in order to suppress itf So in some extreme cases 
it has been holden, that a private individual may break and enter 
the bouse of another, to prevent his murdering one who cries out 
for aa^tance.| But it b doubted whether this power extends Id 
an officer or private person when felony is only suspected^ and 
has not heea committed wiAm the niew of the party making the 
arresL It is said to be certain that an officer may break open 
doors, upon the positive information of another who was actually 
a wimess to the fidbay ^ and a marked distinction between the 
power of offieers and private individuals, is, that the latter can 
act only on Aieir own knowledge, while the former may proceed 
QlOL tjiB infbrmatioa of others. A peace officer may justify an: 
arrest on a reasonable charge of felony wUhdmt a warrasUy al- 
though it should afterwards appear that no felony had been com- 
mitted ; but a private individual cannot. || We may therefore 
take it as settled law, that a private person may break open doors 
after a proper demand and notice, when he is certain that a felo- 
ny has been committed ; and that a constable may do the same 
upon the information of the party in whom the konwledge, or 
reasonable, suspicion exists. IT 

As to the question, how far doors may be broken open upon 
suspicum of felony, there is a difference of q)inion among the 
writers upon this branch of criminal law. Lord Coke was of 

•1 Chit. C.L. 52,63; 1 Hale, 688,689; H«wk. b. 2, c. 14,8. 7; 2 Hale, 

o2, OO) oO, «Id> 
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IT 1 Chit. C. L. 68 



THE ABBBST, &C. 47 

die opinion, that tins might be done by die paitj originalljr sus- 
pediDg, but by no other, unless by the constable in his presence.* 
Lord Hale posidyely lays it down, that doors may be broken 
open without warrant, on sttspidon of felooy.f East contradicts 
this, in express terms ; and contends, that though a felony has 
been committed, yet a bare suspicion of guik ag^st the party 
wOi not warrant the breakii^ open of doors, unless the officer be 
armed with a magiitrate's vxarantj grounded on suspicion ; but 
qualifies it by observing, that it wiH at least be at the piil of pror- 
bg, that the party so taken on suspicion was giiii^«| This opin- 
ioa of East is adopted from Foster, by whom the doctrine is laid 
down in the words used by Mr. East, but without the qualification 
added by faim*^ Hawkins, in his modest langulige, expresses 
Che same opinion, and observes, that " it seems the better opinion 
at this day, diat where one lies under a probable suspicioo only, 
no one can justify the breaking open of doors in order to appre- 
hend him.^H Upon die whole it seems to be understood, that 
to justify breaking open doors without warrant by a private indi- 
Tidual, he must prove the actual guilt of the party arrested ; but 
that an officer acting bond Jickj on the positive charge of another, 
will be excused, and the party making the accusation will ak>ne 
be liable. But the breaking of an outer door, is in general so 
violent, obnoxious, and dangerous a proceeding, that it cannot be 
adopted with safety or impunity except in extreme cases, where 
an immediate arrest is indispensable.lT 

In what cases doors may be broken open in order to execute 
a warrant from a justice of the peace, is next to be considered. 
And it is laid down m Chitty's late treatise upon criminal law, 
that in all cases, doors may be broken open, if the oftender can- 
not otherwise be taken, under a warrant for treason, feteny, sus- 
picion of felony, or actual breach of the peace, or, to search for 
stolen gcxxls. And of course that the warrant is a eompletc 
justification to the person lawfully executing it, even diough the 
party accused should prove his innocence.** But it is to be 

^ 4 Inst. 117. 1 1 Hale, 683. t ^^U P- C. 322. § Fo9t. 821 . 
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remembered, that in every case where doors may be broken 
open in order to make an arrest, whether in criminal or civil cases, 
there must be due notice first ^ven by the officer of his business, 
a demand of admission, and refusal, before the parties concerned 
can proceed to that extremity.* In support of the general po- 
sition above laid down, it is stated by Lord Hale, that if the war- 
rant be for felony or the surety of the peace, the officer may 
break open the door, if he be sure the offender is there, if after 
acquainting him with the business and demanding the prisoner, 
he refuses to open the door ; and this he says was the constant 
practice in his time, against the opinion of Lord Coke. And the 
law, he says, is the same, if the warrant be only upon suspicion 
of felony .f It is also laid down in Hawkins,]! that doors may be 
broken open where one known to have committed a felony, or to 
have given a dangerous wound, is pursued, either with or without 
warrant. And in East's Pleas of the Crown,§ it is said that 
where a felony has been committed^ or a dangerous wound given, 
the party's own house is no sanctuary for him, but the doors may 
be forced, after notification, demand, and refusal. It is added 
in Chitty, that on a warrant for treason, felony, or breach of the 
peace, die doors of the party accused may be broken open, if 
admittance cannot otherwise be obtained, — ^^ but there seems no 
well-founded authority for extending this right to misdemeanors 
unaccompanied by violence." For this last remark, no authori- 
ty is quoted. If it be well founded, it will have a very extensive 
application in this country, where many of the most pernicious 
crimes are punished as misdemeanors only, and which from their 
nature are " unaccompanied with violence." Such as forgeries, 
counterfeiting, cheats of every description, all crimes of omission, 
perjuries, &c. and others, the perpetration of which cannot be 
accompanied with actual force or violence, and which need not 
be alleged to be committed vi et armis» It may be added, that 
the position seems to be repugnant to the authorities upon this 
point. For it is laid down in Hawldns,|| that doors may be bro- 
ken open to execute a capiaSf grounded upon an indictmentybr any 

* Foster, 320. f 1 Hale, 582, 583. t Hawk. b. 2, c. 14, ■. 7. 

§ 1 East, P. C. 322. || Hawk. b. 2, c. 14, s. 3. 
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crime tBhaUoeoer. There is the same reason for extending this 

power to all cases under a warrant firom a jusdce of the peace, 

for ounces within his jurisdiction ; and also to all cases in which 

he is authorised by law to issue his warrant to apprehend the 

oftnder and secure him lor trial. And the position seems also 

repugnant to a subsequent remark by Chitty, '' that this power is 

permitted wherever the crime is of a public nature."* The case 

referred to in support of this last remark, is that of Sir Francis 

Burdett «. Abbot,t wluch also clearly establishes the power of 

breaking open doors, after demand and refusal of admittance, in 

cases " unaccompanied with violence.'^ In that case the domicile 

of Sir Francis was forcibly entered, upon a capia$ from the 

speaker of the House of CommcMis for a libel upon the House, 

and for a contempt of its authority and privileges, neither of 

which o&nces was accompanied with actual violence. 

Indeed in that case the process was not even in the name of 
the king, but of the speaker himself in his official capacity ; and 
it appears by the numerous authorities quoted, and the elaboarte 
arguments made use of in that case, that if the prosecution be for 
a matter of general concern, in which the public at large have an 
interest, the pubKc interest and safety are to be preferred to the 
privileges of the individual. And the general current of author- 
ides seems to be, that this privilege is confined to the execution 
of civil processes merely, in which the public have no qpecial 
interest ; and diat in all criminal prosecutions, the house of the 
party is no sanctuary for him ; but that the doors may be forced, 
after such notification, demand, and refusal, as the law renders 
oecessaiy.l 

This power of breaking open doors in cases which are per- 
mitted by law, is one which will not adroit of any extension. It 
is tberefistre confined, even in civil cases, to outward doors and 
tffkidawi (Hily ; such as are intended for the security of the house 
against persons from mthout, endeavouring to break in. For if 
the officer find the outward door open, or it be opened to him 
from within, and he enter ifhat way, he may then break open any 

* 1 Chit C. L. 66, 56. 1 14 East, 116. $ 1 East. P. €. 322. 
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inward door, if he find that to be necessary to execute his pro- 
cess.* 

This privilege of a man's castle from an outward breach, 
extends only to those cases where the occupier or any of his 
family, who have their domicile or 'ordinary residence there, are 
the objects of the arrest ; for if a stranger, whose ordinary resi- 
dence is elsewhere, upon pursuit, take refuge in the house of 
another, such house is no castle of his, and therefore he cannot 
claim the benefit of sanctuary m it. It must be observed how- 
ever, that in all cases where the doors of strangers are broken 
open, upon the supposition of the person sought being there, it 
must be at the peril of finding him ; unless, as it seems, where 
the parties act under the warrant of a magbtrate.f And if a 
man who is legally arrested escape firom the officer, and take 
shelter in the house of another, or even in his own house, the 
officer, upon fresh suit, may break open the door in order to re- 
take him, having first given due notice of his busmess, and de- 
manded admission and been refused. But if it be not upon 
fresh suit, it seems the officer should have a warrant from a 
magistrate.} And in all cases, if the officer, or his assistants, 
having entered a house in the execution of their duty, be locked 
in, they may justify breaking open the doors to regain their liber- 
ty ; and this right extends to officers and their friends and assist- 
ants, in the execution even of a civil process. So a sherifiT may 
break open the doors of a house to rescue his officers tmlawfully 
detained within it.^ 

In giving notice of the business and authority of the officer, 
and in demanding admission into the house, before he proceeds 
to break open doors, no precise form of words is required to be 
used. It is sufficient if the party be informed that the officer 
does not come as a mere trespasser, but claims to act under 
proper authority, provided the officer in fact had a legal warrant. 
And where the magistrate has power to issue the warrant, the 

• 1 East) P. C. 828 ; Cowp. 1, Lee v. Gaoiel ; Leach, 106, 181, Baker's ease, 
tl East,?. C.824; FoBt821. 1 1 £ut, P. C. 824 ; Post. 820 ; 1 Hale, 459. 
§1 East, P. C. 824; 1 Chit C. L. 67. 
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legality of it will never depend upon the truth of the information 
upon which it is granted.* 

Upon searcJhwarrantSj regularly granted, and specifically di- 
rected, it seems to be settled, that after proper precaution, the 
house to be searched may be broken open, and whether the 
property be found there or not, the officer and his assistants will 
be excused. But the party maliciously procuring a search-war- 
rant, and causing it to be executed, will be answerable to the 
party aggrieved in an action on the case.f If the goods be not 
in the house, yet the officer is excused who breaks open the door 
to search for them, because he acts under the authority of a war- 
rant, and could not know whether the goods were in the house 
or not nil search was made ; but it seems the party who made 
the suggestion and procured the process, is liable in such case ; 
ibr as to him, the breaking of the door is lawful or unlawful ac- 
cording to the event ; viz. lawful, if the goods are there ; un- 
lawful, if not there.{ The general doctrine to be adduced from 
all the books relative to the execution of search-warrants, is, that 
if they be altogether illegal, the officer cannot be justified ; but 
that if they are legal in form, though improperly granted, he may 
safely break open the doors to execute them, whether his search 
succeed, or the charge be malicious or mistaken.^ 

By a statute of Massachusetts passed June 14th 1823, an 
important and necessary provision is made, authorizing search- 
warrants to be issued to search for counterfeit money and 
securities, and for tools, implements, and materials used for 
forging them. The statute is as foUows — '' That all justices of 
the peace, and courts who now by law have power and author- 
ity to issue or grant search-warrants to search for articles al- 
leged to have been stolen, shall have like power and authori- 
ty to issue warrants to search for money or other securities 
alleged to be forged or counterfeited, and for any tools, imple^ 
ments, or materials used or to be used in the making, forging, or 
counterfeiting the same.'' 

•Fo8t. 186, 187; Hawk. b. 2, c. 14, a. 1, note 1. 1 1 Chit. C. L. 57. 

1 2 Hale, 161. § 1 Chit C. L. 57. 
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See post Part D, as to the fonns of' search-warrants, and the 
remarks upon the construction of this statute there inserted. 

The house of a third person, as we have seen, is not privileg- 
ed, if the offender fly to it for refuge ; but may be broken open 
after the usual demand. But then it is said to be at the peril of 
the officer, that the party against whom the warrant is obtained 
be found there, for otherwise he will be a trespasser. It is prop- 
er to observe, that all the privileges attendant on private dwellings, 
relate to arrests before indictment; for there is no question what- 
ever, that after indictment found, a criminal of any degree may 
be arrested in any place, and that no house is a sanctuary for 
him. It has been before stated, that after a party has been once 
actually arrested, and escaped from custody, any door may be 
broken open to retake him, after proper demand of admittance. 
And when the officer has once entered the house, he may, after 
demand and refusal of admittance, break open any inner door 
that obstructs his progress.* 

The next consideration is, what does the duty of the officer, 
or party making the arrest, require him to do, after he has made 
the arrest? This duty seems to be clearly explained in the 
books ; when the officer has made the arrest, he is forthwith to 
bring the party to the justice, according to the import of the 
warrant. If the time be unseasonable, as in the night ; or if there 
be danger of a rescue ; or if the party be sick, and not able at 
present to be brought, he may be secured in a house till the next 
day, or for a further time, if reasonable and necessary. And 
when the party is brought before the justice, by the officer, he is 
in law still in his custody, till the justice either discharge or bail 
him, or till he be actually committed to gaol by warrant from the 
justice.f And if the officer be guilty of unnecessary delay, m 
bringing the party arrested before the justice, it wOl be a breach 
of duty, both as it respects the parQr himself, who is entided to a 
prompt discharge, if innocent ; and as it respects the govern- 
ment, at whose expense he is unnecessarily detained in custody. 

It is said that when arrest has been made without warrant, the 

« 1 Chit C. L. 67 ; Hawk. b. 2, c. 14, s. 8. f 2 Hale, 119. 
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ccmstaUe may, in some cases, take the party's word for his ap- 
pearance before the magistrate ; and that this is usually done 
where the chaise is for an assauh of a trifling nature, and the 
defendant is of good repute, and there is no probahility of his 
absconding. But if a constable, having arrested a party under a 
warrant ,sufl^ him to go at large, upon his promise to surrender 
himself and find sureties ; the better opinion is that he can after* 
wards arrest him upon the same |HX>cess ; because as the public 
are interested in the ofiender's being brought to justice, there can 
be no well founded objection to such second anrest. And if the 
party voluntarily return and put himself again under the custody 
of the officer, the officer may lawfully detain him, and bring him 
before the justice in pursuance of the warrant. Sergeant 
Hawkins, however, seems to express a doubt as to the power of 
the officer to make a second arrest upon a warrant against a party, 
whom he has once permitted to go out of his custody** But it 
is said to be certain, that if the escape be made without the con- 
sent of the officer, the defendant may be retaken as often as he 
flies, upon fresh suit, although he were out of view, or had reach- 
ed another county or districtf 

If the warrant be to bring the party before the justice who 
Issued it, then the c&cer is bound to bring him before the same jus- 
tice ; but if the warrant be to bring him before any jnsdce, then 
the power of election is vested in the officer, and not in the 
prisoner, and the officer may proceed to any magistrate who has 
jurisdiction within the county.} If the warrant be in itself de- 
fective, or if it be executed out of the jurisdiction, or the wrong 
person be taken under it, the party may legally resist the attempt 
to apprehend him ; and even third persons may lawfully interfere 
to oppose it, doing no more than is necessary for that purpose.^ 
But if, when a man is apprehended and in the custody of offi- 
cers of justice, a third person espouses his cause, and encourages 
the prisoner to resist, the officer may imprison the third person 
thus opposing the operation of justice. || 

^Hawk. b. 2, c 18, 8 9; 1 Chit C. L. 60; Bac. Abr. Constable D. 

tl Chit C. L. 60; Dalt J. 169. |5 Co. 69, b. 1 ; Hale, 082., 

§ 1 East, P. C. 810, 825, 895 ; Foat 812. || 1 Chit. C. L. 61 ; Peake'0 Rep. 89. 
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When there is a rescue, it is necessaiy that the person makmg 
the rescue should have knowledge that the person he sets at lib- 
erty has been apprehended for a criminal ofience, if he be in the 
custody of a private person ; but if he be under the care of an 
officer, then he is to take notice of it at his peril.* The mere 
prevention of the arrest of a person who has committed a felony, 
is only a nusdemeanor ; but if the party be actually taken and 
then rescued, if the arrest be for felony, the rescuer is a felon, 
and if for a misdemeanor he is liable to the same punishment as 
if he had committed the ori^al ofl^ce. When the oflfender 
has escaped, or is rescued, the justice may grant a fresh warrant, 
recitbg the former proceedings, and the escape or rescue, and 
directing the apprehension of the ofiender.f And if in such 
case the justice's warrant should be obtained by unwarrantable 
practice, and even by perjuiy, yet the warrant will be legal ; for 
in cases wherein justices of the peace have jurisdiction, the le- 
gality of the warrant will never depend upon the truth of the 
information whereon it is grounded.| 

When a party, accused of an office, is already in prison or in 
custody, in a civil action, he may be there charged criminally by 
leaving with the gaoler, or officer, in whose custody he may be, 
the warrant from the justice ; but such justice cannot take the 
prisoner out of the custody of the gaoler ; for the prisoner in 
such case can only be removed by habeas corpus. When the 
party in custody on a civil action is thus to be proceeded against 
in a criminal prosecution, the practice is, for the magistrate, be- 
fore whom the complaint is laid, to issue his warrant, and cause 
the same to be lodged with the keeper of the place of confine- 
ment, where the defendant is kept in prison. This officer, (and 
doubtless any other officer,) on the tendination of the civil im- 
prisonment, takes the party before the justice of the peace, by 
whom he is examined, discharged, bailed, or committed, as on 
an original accusation. When the party is already in gaol on a 
criminal charge, and fully committed for trial, it is said not to be 

*1 H«lo,S06; Hawk. b. 2, c ai. f 1 Chit C. L. 02; Foit 18S. 

|Fott 186>ute. 
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the Engh'sb practice to bring him from his first custody before a 
magistrate, on a subsequent charge;* but the exambation of 
witnesses is taken as in ordinary cases, and a warrant of detainer 
is sent to the gaoler, in whose custody he remains. But the 
correctness of this practice, here, may be reasonably doubted. 
Such an examination and the proceedmgs consciquent thereon, 
may affect the innocence, personal character, and liberty of the 
party ; and cannot be legally had in his absence, before any tri- 
bunal, except that of a grand jury. There appears to be no 
legal objection or other difficult in taking such examination in 
the usual way, and in the presence of the party accused. It 
may usually be done in some convenient place near to, or in the 
appartment of the prisoner, during which time the party wiQ be 
in the actual and safe custody of the gaoler, whose prisoner he 
may be. If he should be ordered to be committed upon this 
second charge, he will be remanded ; and the process returned 
to the court before which he is to take his trial ; and the several 
ofl^nces for which they may stand committed will thus appear in 
the callendar of prisoners and their crimes ; and if the second 
ofience be for a crime committed in another county, he may be 
sent there by hcAeas corpus for trial. 



CHAPTER IV. 



THE EXAMINATION AND TRIAL. 



We have seen that it is the duty of the officer to bring the par- 
ty accused within a reasonable time after the arrest, before the 
magistrate, that the case may be examined and the party proceed- 
ed with as the law may require.f It then becomes the duty of 
the magistrate to complete the examination of all concerned 
and to discharge, baU, or commit the individual charged, as soon 
as the nature of the case will permit ; but he is allowed a reason- 

nChitC.L.64. t2Hale,120. 
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danger in adopting it. In this, as in all other instances of a 
justice's official conduct, if he be actuated by an impartial regard 
to the rights both of the government and the party accused, be 
will be eventually, justified. Notwithstanding the ancient opin- 
ions to the contrary, it is said to be the present practice in some 
of the best regulated police offices in England, to detain prisoners 
much more than twenty days, between the time of their being 
first brought before a justice and their commitment for trial, and to 
bring them up for examination several different days during the 
interval.* 

As to the manner in which the prisoner is to be detained and 
kept for exammation, it was formerly held that a magistrate 
ought not to detain such a prisoner, in his own house, but should 
send him to the common gaol of the county ; and the reason 
given for this is, that otherwise, when the justices come to deliver 
the gaol, he is not in the gaol, and may not be delivered, and 
therefore may be detained longer than is reasonable.f This rea- 
son seems to be unsatisfactory ; for it is to be presumed that the 
magistrate will complete the examination as soon as the circum- 
stances of the case, and his duty, will permit ; if this be done be- 
fore the justices come to deliver the gaol, and the justice orders 
the prisoner to be committed for trial, he will in that case, as a 
matter of course, commit him to the county gaol, where the jus* 
tices, who come to deliver it, will find him. If the examination 
cannot be completed before the justices come for that purpose, 
the magistrate need not be compelled to proceed in the examin- 
ation on that account, before his duty and the circumstances of 
the prisoner require it. And no other inconvenience can result 
from allowing the magistrate a reasonable time to complete his 
examination, than that the prisoner will be held to appear and 
answer, at a subsequent term of the court, in case the magistrate 
finally decides not to discharge him. And there may be cases, 
in which a magistrate would be extremely unwilling to commit a 
prisoner to the county gaol during the interval of his examination, 
when he might be kept in safe custody, either in his own house 

^ I Chit C. L. 78 ; Dick. J. Examination, 111. f Cro. Eliz. 880. 
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or elsewhere. It is probably for these reasons, that Lord Hale 
has laid down a different rule, viz. that because it may be unrea- 
sonable to take these examinations presendy, or possibly it may 
take longer time, the prisoner may be continued in the custody of 
the officer, or may be detained in the justice's house, or commit- 
ted to some near safe place of custody, till the examinations can 
be taken.* And in another place he says, that the prisoner may 
be committed, by word of mouth, to a constable, to detain him 
in custody till the next day, if upon a reasonable occasion the 
justice cannot, at the return of the warrant, take the examina- 
tion.f 

If, when the party is brought before the justice, he finds that it 
is necessary to inquire further into the case before he discharges 
or commits him, he may from time to time verbally remand him 
into custody, and a written warrant or authority is not necessary ; 
but it is usual, when the party is detained for examination till an- 
other day, or for several days, to make out a written warrant for 
that purpose. I This course is convenient, and generally liable 
to no objection, when the examination takes place in the town or 
vicinity where the county gaol is situated. But when the gaol ia 
at an inconvenient distance from the place of examination, the 
prisoner may be ordered into and kept in the custody of the offi- 
cer, in any other safe and convenient place. The written war- 
rant, in cases of commitment for further examination, need not 
state the crime of which the party is accused ; for it is observed, 
that it may not always be safe or proper to let the peace officer 
know tlie crime for which he is detained.^ And after the magis- 
trate has determined on committing the parQr, he may verbally 
authorize the officer to detain him till he can make out the mitti- 
mus. || 

By the late statute of Massachusetts, of 1821, chap. 98, s 
very convenient and proper provision is made, by which justices 
of the peace are authorized to take the recognisance of a party 

^ 2 Hale, 120. f 1 Hale» 5864 

1 1 Chit C. L. 78. See the fonn of commitment for fiutiier examination, post. 
Part 2. 
§ Bac. Abr. tit Trespas, D. 8. || 1 Chit. C. L. 73 ; 7 East, 688. 
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for his appeanmce before such justicesybr Jurther examnaUan, 
This statute enacts^ that ^^ any justice of the peacei before whom 
anj person is brought on a complaint for any crimei misdemean- 
or, or other ofl^cci may take the recognisance of such person, 
with surety or sureties, in a reasonable sum, for his appearance 
before said justice^ for further examination at a future time, not 
exceedmg ten days ; " and by the second section of the statute 
it is further enacted, " that if the person thus recognised shall not 
appear before said justice, at the time appointed for further 
examination, as set forth in the recognisance, it shall be the duty 
of said justice, to note his default upon the record, and certify 
the same recognisance with the record of the default b the pei^ 
fonnance of the condition thereof, to the Court of ComnK>n Pleas, 
that a scire facias may issue thereon, or an attion of debt be 
brought for the recovery of the penalty." It will be the duty of 
justices of the peace in carrying this statute into efiect, to observe 
all the directions and cautions, which are hereafter recommend- 
ed, as to taking recognisances for the appearance of parties at 
co\irt, both as it respects the amount of the penalty of the recog- 
nisance taken for the appearance of the party for further examin- 
adon, and as to the sufficiency of the sureties in point of prop- 
erty ; otherwise this statute may furnish a very convenient mode 
of escape or avoidance to the crimmal. 

The magistrate, having authority to examine into the nature 
and circumstances of a criminal charge against an offender, has 
also a power as incident to his authority, to bring before him all 
persons who appear from the oath of the complainant, or from the 
magistrate's own knowledge, to be material witnesses for the 
prosecution ; and for this purpose may issue his summons, direct* 
ed to a proper officer, requiring him to cause such witnesses to 
come before him, and ^ve evidence ; or he may (which is the 
usual course) insert an order to summon the witnesses, naming 
each of them, at the conclusion of the warrant against the party 
to be arrested.* And upon the reasonable request of the defend- 
ant, the magistrate has a similar power to bring before him any 
witnesses, whose testimony may be material on his behalf.f 

* See fonn, post. Part 2d. t Mass. Lawsi 17SS, ch. 61. 
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But by the statute of Massachusetts, 1791, chap. 53, sec. 6, 
*' no justice of the peace shall hereafter have power to issue sum- 
monses for witnesses to appear at any court, or before any justice 
of the peace, except on complaint brought before himself, to give 
evidence on behalf of the commonwealth upon any criminal suit, 
unless it be by the request of the attorney general, or person 
acting as state's attorney in the county where such justice dwells ; 
and no witness, summoned without such request, shall be allowed 
any pay for his travel and attendance. And when any justice of 
the peace shall issue any summons at the request of the party 
prosecuted, it shall be so expressed in the summons ; and the 
witness shall therein be required to appear and give evidence, 
upon condition such person prosecuted, pays him his legal fees, 
but not otherwise." It is the practice in the Supreme Court of 
Massachusetts for the counsel of prisoners, charged with a capi- 
tal offence^ to move the court for a summons to issue for the 
prisoner's witnesses, which is always granted, and ordered to be 
served at the expense of the state ; and the legal fees of such 
witnesseiS are also paid by the government. 

When the accused party, and the witnesses to be exammed, 
are duly brought before the magistrate, he is to proceed to ex- 
amine them, and decide thereon, whether the party sliall be dis- 
charged, or held for further examination, or committed, or bailed. 
This constitutes one of the most important duties of the magis- 
trate, and is a power which may be abused and prostituted to 
base and unlawful purposes, or exercised for the necessary pro- 
tection of the innocent, and for die great purposes of public jus- 
tice. This duty ought therefore to be well explained and under- 
stood. 

The conviction and punishment of the guilty, very often de- 
pend upon the manner in which this duty is discharged by the 
magistrate. In some instances the confession of the party has 
been permitted to be erroneously obtained, or extorted ; in oth- 
ers, compromises and compounding of the offence, and the sup- 
pres^on of the prosecution have been permitted or connived at ; 
and many times the accused have been committed or held to 
bail, when it might have appeared fix>m a thorough investigation, 
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that there was no probable cause for the accusation. And it is 
apprehended that the practice, as to the mode of examining the 
witnesses, and of the defendant, is not only not uniform, but in 
manj instances erroneous, or not warranted by law, and the just 
rights of the parties. 

In England the examination of the accuser, witnesses, and 
prisoner, m cases of felony and manslaughter, is principally regu- 
lated by the statutes of 1 b 2, and 2 & 3 Ph. & Mary. The 
provisions of these statutes have not been adopted in practice in 
tins state. In cases of misdemeanor, they have no application ; 
that is, examinations of witnesses, taken in writing as these stat- 
utes direct, cannot in any case, without the consent of the defend- 
ant, be given in evidence on an indictment for a misdemeanor.* 
One of the objects in passing these statutes was to enable the 
court and jury, before whom the prisoner was tried, to see wheth- 
er the witnesses at the trial are consistent with the account given 
by them before the committing magistrate.f And for that pur- 
pose they enact, that the examination of the prisoner, and infor- 
mation of the witnesses, shall be put in writing by the magistrate, 
and certified and sent up to ther court before whom the prisoner 
is to be tried. It was necessary for a justice, when proceeding 
under the authority of these statutes, to attend with the most 
scrupulous exactness to their directions ; for if their examinations 
were attended with the least informality, they could not be ad- 
mitted in evidence, (as they might have been if taken correctly,) 
and received no additional sanction from the statutes under which 
they were taken.| As it respects the prisoner, the operation of 
these statutes depends entirely upon his will and consent ; for, 
although they authorize an examination, they are not compulsory 
on the prisoner ; and, as it will presently appear, there is no 
mode of extorting a confession, or otherwise obtabing any state- 
ment from him, which is not perfectly voluntary. Indeed this 
examination has been considered rather as a privilege in favor 
of the party accused, affi)rded by law for the benefit of an inno- 

* 1 Chit. C. L. and cases there cited. f 2 Leach, 658. 

) 1 Leach, 601, 602 ; 2 Leach, 561 ; 1 Chit C. L. 77. 
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cent man, who may by this opportunity have it in his poWer to 
dear himself from suspicion.* 

The complainant and his witnesses must be ready to con- 
front the prisoner, on the examination ; in whose presence the 
evidence must always be given. By the declaration of rights in 
the constitution of Massachusetts, " every subject shall have a 
right to meet the witnesses against him face to face."f In those 
states where it may be the practice to take the examination of the 
witnesses and prisoner in writing, it may be advisable for the ma- 
gistrate to hear their narrative, before he reduces it to writing ; 
by which means he will be able to ascertain all the circumstances 
of the case, and perhaps to discover, by the manner of the par- 
ties, whether they are speaking truth, or combining in the asser- 
tion of falsehood. The complainant and his witnesses are then 
to be sworn ; if Christians, either on the Evangelists, or by hold- 
ing up the right hand, according to the custom and usage of the 
state in which the examination is had. If they are Jews, they 
may, if they require it, be sworn upon the Old Testament ; and 
if of any other faith or religion, according to the ceremonies 
which it prescribes. ;( An oath is not required of Quakers, and 
others, who decline taking an oath on account of their religious 
scruples.^ To these an affirmation is administered, in which the 
ceremony of holding up the hand is dispensed with. If the party 
is to be sworn upon the Evangelists, he is required to kiss the 
book, usually the New Testament, which supposes him to be a 
Christian. When the testimony of those who are not Christians 
is required, the law allows md sanctions those forms and ceremo- 
nies to be used, which are peculiar to their religion, and conse- 
quently most binding upon their consciences. Therefore Ma- 
hometans are sworn on the Alcoran, and all others according to 
the ceremony of their religion. || But if they consent to be sworn 
according co the usage and ceremony in our courts, the oath is 
equally binding upon them, as if sworn according to the cere- 

* I Chit C. L. 84. t 12th article. 

X statute 1810, chap. 128 ; ante, p. 12. § Statute 1824, chap. 9. 

II Phil. Evid. 19 ; 1 Atk. 21 ; where the ceremony of administering an oath 
to a Gentoo is stated ; ante, p. 18. 
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moaial of dieir own refigion.* The ibrm in use io this state is 
as follows, ** You swear (or affirm) that the evidence you shall 
give in the case now in hearing, diall be the truth, the whole 
truth, and nothing but the truth, so help you God." When an 
affirmation is administered, the word *' swear" is omitted, and 
the words " you declare and affirm " are used, and the conclu- 
sion of the oath, *^ so help you God," is omitted, and these words 
are substituted ; ^* and thb you do under the pains and penahies 
of peijury." An oath or affinnatbn, in some form or other, is 
absolutely necessary. In England the affirmation of a Quaker 
in criminal cases is not admissible.f 

When the witnesses are thus sworn, the justice, in those states 
where the practice requires it, reduces the examination of each 
of them to writing, in a plain, intelfigible manner, and, as neariy 
as possible, in the language in which the narration is delivered. 
All the facts and circumstances are to be inserted, which are ne- 
cessary to prove the felony $ and if this be properly done, 
though the commitment should be informal, the prisoner wiH not 
be cKscharged on the ground of any defect in die mitdmus.| In 
Massachusetts, it is not the usual practice to take the testimony 
of the complainant and witnesses m writing. It is sometimes dono 
in capital cases, and in other cases in which a particular interest 
is taken or excited ; hut such written testimony is not made use 
of on the trial, unless by the consent of the prisoner ; though it 
undoubtedly may be, to contradict or impeach the testimony of a 
witness when it materially varies, or is repugnant to what he swore 
to before die magistrate. 

It is a general rule, that all persons may be witnesses before a 
ma^strate, who have the use of their reason, and have such re- 
li^ous belief as to feel the obligations of an oath ; unless diey are 
disqualified by interest, or have been convicted of an infamous 
crime.^ A magistrate ought not to admit the tesdmony of any 
person in a criminal prosecution before him, who has not a com- 

* Pr. Jackson J. in a case at nisi pruis ; Mass. stat 1797, c. 85, s. 10. 
tlClutC.L.78; Plul. Evi. 19, 20. 

1 8 East, 167 ; 1 Cliit C. L. 78, post. Part 2, &m of taking examinations. 
§ Ante, p. 12. 
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peteot share of reason to know the nature of an oath, and under- 
stand its moral obligations ; such as very young children ; per- 
sons insane ; idiots or lunatics, unless in their lucid intervals ;* 
nor of atheists, who profess no religion at all, which can bind their 
consciences to speak the truth ; nor of persons rendered infa- 
mous by the conviction of certain crimes, such as felony, peijury, 
forgery, conspiracy, and such other offences of the same nature, as 
necessarily imply falsehood. There is no disqualification on the 
ground of relationship, except that of husband and wife. But 
other near relationship may induce such a suspicion of pardality, 
as gready to lessen the weight of the evidence of him who may 
deliver it.f A witness may be competent j who is not credible ; 
and in such case a magistrate is to judge, like the jury on a trial, 
how far the witness b to be credited.} The nice shades of dis- 
tinction, as to the degree of belief, are matters of fact to be judged 
of by the justice, as they are by a jury, and are mfinitely too 
subtile and numerous to become the objects of general inquiry.^ 

Inability to understand the meaning of an oath, by mfancy or 
defect of understanding, renders a witness incompetent. A per- 
son insane, cannot be admitted to be sworn while he is in that 
condition ; but he may, (if he sufficiendy recover the use of his 
understanding,) in a lucid interval. || A person bom deaf and 
dumb, b not on that account incompetent ; but if he have suffi- 
cient understanding, may give evidence by signs, with the assist- 
ance of an interpreter.ir A case in the Supreme Court of Mas- 
sachusetts is recollected, where the defendant was deaf and 
dumb, and was indicted and convicted of a felony ; the indict- 
ment, as it was read to him, was interpreted by a person with 
whom he had been in the habit of conversing by signs ; his plea 
of not guilty was recorded, the nature of which also was inter- 
preted to him ; and all the necessary communications to him 
during his trial, were satisfactorily made in the same manner. 

Children, who are not able to understand the moral obligations 
of an oath, cannot be examined as witnesses before a magistrate* 

• Phfl. Ev. 14, 17, 22, and the authorities there cited. f 2 Hale, 276. 

1 1 Buir. 417. ' § 2 Hale, 277, 278. || 2 Hale, 278 ; Phfl. £▼. 14. 

T PhiL £v. 14; 1 Leach, C. L. 455, Rtuton'g case. 
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There seems to be no precise age fixed, at which iDfants are 
excluded from being witnesses ; though formerly it was a gene- 
ral rule^ that none could be admitted under the age of nine 
years** A more reasonable rule has since been adopted ; and 
the admissibility of children is now regulated, not by their age, 
but by their apparent sense and understanding. In a case of as- 
saulting an infant of five years of age, with mtent to ravish her, 
it was agreed by all the judges, that children of any age might 
be examined on oath, if capable of distinguishing between good 
and evil ; but that they cannot be examined in any case without 
oath«f This is said to be now the established rule in all cases, 
criminal as well as civ3. In a trial for a rape in the Supreme 
Comrt of Massachusetts, a boy under nine years of age, who was 
present when the crime was committed, was admitted as a wit- 
ness, after due examination by the court as to the degree of his 
understanding ; it appearing to the court, that he possessed a suf- 
ficient sense of the wickedness and danger of false swearing.} 

In a case in Pennsylvania, it was said by Mc Keen C. J., that 
it was a setded point at common law, that a slave could not be a 
witness, because of the unbounded influence of his master over 
hicn, which was at least equal to duress ; and that it would be 
difficult to administer an oath to a slave, for want of knowing any 
religion he professed.^ By a statute of New York, no slave can 
be a witness m any case, except for or against another slave in 
criminal cases. Sess. 36, c. 88, s. 19, 2 R. L. 207. But a free 
black man is a competent witness to prove facts, which may have 
happened while he was a slave. || 

The credit of a witness, which is gready impaired by his age, 
is to be judged of by the justice or jury, from the manner of his 
testifying, and other circumstances.lT And it seems reasonable 
to add, that when persons, from their great age and infirmity, are 
reduced to second childhood, the same rules should be adopted 
respecting their competency as witnesses, as are applied to infants. 

* Phil. Ev. 14, and cases in East P. C. 442. 

1 1 East P. C. 448» ^ ; 1 Leach. Cr. C. 287. } 10 M. R. 225. 

§ 4 Dall. 146. n. 1. || 1 Johns, Rep. 608. 

1 10 M. R. 226, Hutchinson's case. 
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Witnesses are also incompetent from defect of reilgious prin- 
ciple. Our law, like that of most other civilized countries, re- 
qures a witness to believe that there is a God, and a future 
state of reward and punishment ; and that, by taking an oath, he 
imprecates divine vengeance upon himself, if his testimony shall 
be false.* Atheists, and such infidels as profess not any reli« 
gion, that can bind their consciences to speak the truth, are ex- 
cluded iirom being witnesses. The infidels^ who were anciently 
excluded from being witnesses, comprehended Jews, as well as 
heathens, and those who believed neither the Old nor the New 
Testament.f But a diflferent and more liberal opinioA now jh^- 
vails. In the time of Lord Hardwick it was solemnly decided, that 
the testimony of witnesses professing the Gentoo religion, who had 
been sworn according to the ceremonies of their religion ou^ 
to be admitted.} Lord Hale also strongly points out the un- 
reasonableness of excluding indiscriminately, all heathens fix>m 
giving evidence, as well as the inconsistency of compelling them 
to swear in a form which they may not consider binding.*^ And 
it now may be considered as an established rule, that infidels of 
any other country, who believe in a God, the avenger of false- 
hood, ought to be received here as witnesses.} 

It has been decided in the state of Connecticut, that every 
person who does not believe in the obligations of an oath, or any 
accountability for his conduct after death, is by law excluded 
from bebg a witness. And that every person who believes in the 
obligation of &n oath, whatever be bis religious creed, whether 
Christian, Mahometan, or Pagan, or whether he disbelieves them 
all, is an admissible witness ; and may testify in a court of jus- 
tice, being sworn according to that form of oath which he holds 
obligatory. II For the purpose of trying the competency of a 
witness, when objected to upon the ground of a defect of reli- 
gious principle, the proper question *is, not as to his particular 

• Phfl. Evid. 16 ; Leach, Cr. C. 482 ; 1 Atk. Rep. 19, 48. 
t Co. Lit. 6. b ; Hawk. b. 2, c. 46, 8. 148. 
t PhU.£T. 17; 1 Atk. 21 ; 1 Wils. 84» S. C. § 2 Hale,279. 

II 4 Day, 61 ; Swift's £▼. 48. See his excellent remtrks upon this case in his 
Law of Evidence. 
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opiiikiDSy bnl whetber he believes in the existence of a God, and 
a future state.* But it has been resolved bjr the judges in £ng^ 
land, not Id permit adult witnesses to be interrogated respecting 
their belief of the Deity, and a ftiture state. It is probably more 
conducive to the course of justice, that this should be presumed, 
till the comrary is proved.f 

Another cause of the bcoropetency of witnesses proceeds 
fiom the conviction of certain crimes, or from infamy of charac- 
ter. There are several o&nces which the law ccMisiders such 
blemishes on the moral character, as to incapacitate from giving 
evidence in a court of justice ; such a treason, felony, foigery, 
peijury, subornation of perjury, conspiracy, and other offences of 
the same kind, necessarily implying falsehood.^ As convicts in 
such offences cannot be witnesses, they cannot make affidavits to 
airport a charge against others ; but to exculpate, or defend them- 
lefoet, their affidavits have been allowed ; and on the same princi- 
ple the affirmations of Quakers are admitted in their own defence 
on a criminal charge, although in England it is not admitted in 
criminal prosecutions agunst others.^ It is not the punishment, as 
ibrmerly thought, but the nature of the offence, which causes the 
infamy and creates the disability. || It was so decided expressly 
by the whole court, in the case Pendock v* Mackender.lT Upon 
diis principle, it is no objection against the competency of a wit- 
ness, that he has suflfered an iofamous punishment for a crime 
which is not infamous in its nature, as for a libel or a riot ; he is 
not incompetent unless he has sufl^d for the crimen falsi ; that 
is, for some of the crimes above enumerated, and which necessa- 
rily imply falsehood ; for it is the crime, not the punishment, that 
incapadtates.** And on the other hand, after judgment for any 
of tlK36e crimes which do incapacitate, he is not competent, though 
the punishment may have been only a fine.f f 

* Peake'8 N. P 11. t 3 BL Com. 869, note by Chriitian. 

t PhU. Ev. 21, 22. § Phil. Ev. 23 ; 2 Salk. 461 ; 2 Str. 1148. 

II PhiL £y. 28. IT 2 Wib. 18. 

** PhiL Ev. 28 ; and the cases there cited. ff lb. 
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The common rule and the common language is, that a cmmc- 
turn makes the witness incompetent; but it is not conviction 
alone that incapacitates. The judgment HxerefoTej as well as the 
conviction must be proved ; and can only be proved by the rec- 
ord. £ven the admission of the witness himself, that he has had 
judgment against him for larceny, or other crime which would 
incapacitate him, will not make him incompetent; but such ad- 
mission may be given in evidence to effect his credibili^** 

There is but one mode now in use, of restoring the competen- 
cy of a witnesss ; and that is by pardon under the great seal of 
the state. The ancient mode of restoring competency by jptcr- 
gaiumj and that which succeeded it, burning in the hand, as it 
was provided and directed by certain ancient English statutes, 
seems to us at this day, a ridiculous compound of superstition 
and cruelty. Nothmg can be more judicious or salutary than the 
provisions of our constitutions, which place this power in the 
bands of the supreme executive of the state ; which, when fully 
exercised, is an effectual mode of restoring the competency of a 
witness. It must be fiiUy exercised to produce this effect. For 
if the punishment only be pardoned or remitted, it will not re- 
store the competency, and does not remove the blemish of char- 
acter.f . There must be a full and free pardon of the offence, 
before these can be restored and removed. And when this is 
done, it is now settled, that even after conviction, it not only takes 
off every part of the punishment, but also clears the subject' of 
it, from the legal disabilities of infamy, and all other consequen- 
ces of the crime ; it makes the witness a new creature, and gives 
him a new capacity.^ And it is highly expedient that a pardon 
should be allowed to produce this effect ; otherwise a person once 
convicted, would be stigmatised for life, though in the opinion of 
mankmd bis character may have been completely retrieved*^ 

• PhQ. Ev. 74 ; 6 East, 79; 11 East, 809. 

t This opinion if believed to be correct, notwithstanding it is laid down in the 
books, that if the punishment of the burning of the hand be remitted, it has the 
same effect as a pardon, PhU. Ev. 27 ; Hawk. b. 2, c. 37, s. 49. 

} Phil. Ev. 27 ; 10 Johns. R. 232. 

§ In the case of the Commonwealth e. Green, it has been recently decided, 
that a conviction of larceny in New-Tork does not disqualify a witness from 
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When the disability is declared by law to be a part of the 
punishmenti a pardon, it is said, wiU not make the witness com-* 
petent* And if the pardon be conditional, the performance of 
tbe oonditbn ought to be shown ; for on that depends all its effi- 
cacy.f A knowledge of the law upon the subject of the pre- 
ceding remarks, relative to the competency [of witnesses (which 
are principally given m the language of the several authors quot- 
ed), is very important to all magistrates for this reason ; that in 
all trials, examinations, and proceedings, before them, they are 
equally applicable and binding, as in the higher courts. To these 
remarks, it may be added, that in all criminal trials and proceed- 
ings beiore a justice of the peace, it is the right of the party ac- 
cused, and of the prosecutor, to have the witnesses separated du- 
ring the time of the examination, and their testimony ^ven in 
the absence of each other. This is tbe constant practice in the 
higher courts. 

It is now proper to consider the duQr of magistrates m obtain- 
ing the evidence of accomplices. They ought to be well in- 
structed in their duty in this respect ; otherwise they may be the 
means of great injustice both to the government, and tbe par^ 
wbo may expect favor from this source. 

The engagement of a justice of the peace to an accompUce, 
that if he will give his evidence he may expect favor, is merely a 
personal engagement on his part, that he will recommend the 
accomplice to mercy ; for a justice of tbe peace has no authori- 
tf to promise him any favor, or to teU him that he shall be a 
witness against others. A justice of the peace has no authority 
to select whom he pleases to pardon or prosecute ; anid the 
prosecutor has less power, or rather pretence, to do this, than the 
justice.} Whatever promises or engagements a justice may 
make with an accompUce, and however punctually or faithfully 
the accomplice may comply with the conditions upon which such 
promises may have been made, he cannot avail himself of them 

tesdfying in the courts of this state. See the learned and elaborate opinion of 
Paiker C. J. in that case, 17 M. R. 514. 

* PfaiL £▼. 27, and cases there cited ; Hawk. b. 2, c. 46, s. 112. 

t Hawk. b. 1, c. 87, s. 46. ) 1 Chit C. L. 88 ; 1 Leaeb, C. L; 116. 
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on his trial. They may operate as an equitable claim upon the 
government for a pardon, or a postponement of his trial. And 
on this accounti the greatest caution and judgment ought to be 
used by justices of the peace upon these occasions. The power 
assumed by them of admitting accomplices to be witnesses, is 
founded in practice only, and does not control, and in many cases 
ought not to influence, the authority of the court by which the 
accomplice is liable to be tried. The accomplice, therefore, 
may be deceived and drawn in, under the color and pretence of 
judidal authority and power of protection, to disclose what he is 
not bound to discover, and thus make himself the deluded in- 
strument of his own conviction.* The benefit of the accom- 
plice is, in fact, nothiqg more than a mere hope that be may 
be exonerated from punishment ; but in this hope, he may be 
deceived and disappomted j apd when that is the case, be 
has not, in reality, any grounds to complain of a breach of pub* 
lie faith, as sometimes happens to be the case. There can be 
DO breach of public faith when it is pledged without competent 
authority. The correct practice is in conformity to these prin- 
ciples ; for no justice would probably take the responsibility of 
releasing an accomplice who oflfers to give evidence against bis 
associates ; but commit him for trial, and leave the event to the 
decision {V)d control of the court before whom he is liable to be 
tried, f In sorne cases, when an accomplice offers to testify 
against his associates, and more especially when be offers to point 
out the place where the evidence of the guilt of his associate^ 
may be discovered (as by discovering the places where stolen 
goods, or counterfeit bank notes are deposited), it may be safe 
and advisable for the justice to inform him, that if be conducts 
fairly in every respect, and discloses the whole Hvih^ concerning 
the guilt of himself and associates, his punishment xdbj be miti- 
gated, and perhaps be may obtain a pardon ; but he ought to in* 
form him at the same time, that he has no power or right to 
promise, or make any engagement with him to that effect ; and 
further, that his confession, testimony, and disclosure, must not 

* Cowper, 881. 1 1 Chit cIl 88. 
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oolj be perfectly volantarj, bat that it must be femd to be strict- 
ly according to the truth. The magistrate should also recoUecti 
that the credibility of these accomplices, when made witnesses, 
is always doubtful, suspicious, and liable to be impeached ; and 
that their testimony, miless fully corroborated by other efidence, 
is of rery little, and generally of no weight orTahie btheproee* 
cutian. Such tes&nony wodd never have been admitted, but 
from a principle of public poficy and necessity ; without which it 
is sometimes impossible to detect many crimes the most detri- 
mental to society.* 

The old doctrine of appravement, which is now grown obso- 
lete, is not par&ularly stated here ; for though the practice of 
admitdi^ accom|£ce8 to ^ve evidence against their associates, 
has been adopted fiom anabgy to that ancient practice, the power 
to admft or refuse a perann to be an approver, which was always 
to the discretion of the court, could not, it is presumed, have 
extended to justices of the peace* 

The examination of the prisoner, his answer to the charge 
s^iainst Um before the maturate, and the magistrate's Aity in 
this rei^)ect, are now to be explained. And as on the one hand, 
great trouble and expense to the government may be saved, when 
a prisoner is ready and willing to make a free and voluntary con- 
fession of hb guilt when brought before the magistrate ; and on 
the other, great injustice may be done to him, when he is flatter- 
ed or impro^dently advised to make this confession, a carefid 
and judicbus course of conduct, in the discharge of this duty, is 
of great public importance. 

In this state, the simple and usual course is, when the prisoner 
b brought before the ma^trate, to read the complaint to him, 
and ask him whether he is guilty or not guilt. In those cases 
which are within the jurisdiction of a justice, this course is neces- 
sary. But in those cases where the prisoner is not to be tried 
by the justice, but is brought before him, either to be bailed or 
conmiitted for a crime not cognizable by the justice, it has been 
doubted whether the justice ought to require the prisoner to 
make any answer to the complaint or charge ; and some have 

• PhU. Ev. 26. 
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said that he can regularly do no more than examine the witnesses 
to prove the truth or probable grounds of the charge, and there* 
upon either discharge, bail, or commit the offender. No de- 
cisions or authorities are recollected, upon which this doubt can 
be founded. And when the justice performs his duty to the 
prisoner by informing him that he is not bound to accuse himself 
or confess his guilt, no danger or bjusdce can result from the 
practice. The caution, and even delicacy, made use of, in this 
country, towards persons accused and on trial for crimmal of- 
fences, is carried to a great degree of refinement. It is a lauda- 
ble practice ; but it may be, and has been, extended beyond the 
bounds which the strictest regard to the rights of the party re- 
quires. Whenever, therefore, a man is brought before a magis- 
trate upon a criminal charge, of whatever nature it may be, there 
can be no reasonable objection, or indeUcaci/j in asking him 
whether he b guilty or not guilty of it. 

When the party is brought before the magistrate, he ought to 
be cautioned, that he is not bound either to accuse himself, or 
confess his guilt ; and that any confession or admission of that 
nature may be produced in evidence against him on his trial.* 
And at all events, no improper influence, either by threats or 
promises, ought to be employed ; for however slight the induce- 
ment may have been, a confession so obtamed cannot be receiv- 
ed in evidence.f The justice should also be upon his guard 
against confessions uttered by collusion ; as was the case where 
two brothers committed a robbery and fled ; the younger broth- 
er, who was innocent, in order to favor their escape, when ex- 
anuned, dropped hints amounting to a constructive admission of 
his guilt ; on this he was committed to prison, and the pursuit of 
his brothers was discontinued. On his trial he proved an oUU, 
and obtained an easy acquittal ; and in the mean time the actual 
felons escaped with their plunder. { 

If, however, by means of a confession unduly obtained^ other 
facts are brought to light, they may be proved against the party, 

• 1 Chit C. L. 86. 

t Phil. Ey. 50, 1, 2 ; 2 Hale, 284 ; 1 Leach, 263, 291, 886. 

X 1 Chit 86, 86 ; Dick. J. EzaminatioD, 111. 
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though the coDfessioD itself is madmissible.* Another caution, 
which it is the duty of a magistrate to make use of, when in his 
power, is, to prevent the prosecutor and the <^cers who may 
have the party in custody, from any attempts to obtain a confes- 
sion of his guilt. Both officers and prosecutors are apt to be 
extremely officious in this way, and many evils both to the public 
and to individuals have resuhed from it. If the slightest influ- 
ence is made use of for this purpose, and a confession thereby 
obtained, such confession is not only of no va£dity, but all subse- 
quent confessions, however free and voluntary, whether before 
the magistrate or any other person, are inadmissible on the trial 
of the party. In the case of the Commonwealth v. Thomas 
BuUough & al. for burglary, the officers and others who had the 
prisoners in custody previous to their examination, made them 
certain promises and held out to them certain inducements to 
confess their guilt. Whereupon one of them did confess it ; and 
stated all the circumstances of committing the burglary. When 
he was afterwards examined before the committing magistrate, 
he again made a confesrion of his guih to him. The magistrate, 
before he made a record of this confession, veiy properly ex- 
plained to him the consequences of his coniemon — that he was 
not bound to make it ; that he ought not to make it if he was 
innocent, and that if he did, it would be given in evidence against 
him on his trial, and that it might cost him his life. Notwith- 
standing all these precautions and humane suggestions on the 
part of the justice, the prisoner still perssted in the confession. 
But the court rejected the evidence of the confession, on the 
ground, that it might not have been made, had not the first con- 
fessicm been improperly obtained ; and the prisoner was acquit- 
ted. It appeared also in that case, that the prisoner, after he 
was fully committed for trial, drew up a written confession in his 
own hand writing, and delivered it to the keeper of the prison. 
This confession was also ofiered in evidence, but rejected by the 
court, for the reasons above stated. Perhaps there has been no 
case, where the humane principle in favor of the accused party, 

* 1 Chit 86, 86 ; Dick. J. Exuninttion, 111. 
10 
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has been carried so far. And it is a strong proof of the necessi^ 
ty, on the part of magistrates, of preventing this kind of inter- 
ference, as far as possible, by officious and misguided officers 
and individuals. The case above alluded to has not been re- 
ported. 

The mode oi obtaining these confessions receives additional 
importance from tlie circumstance, that a free and voluntary con- 
fession of a person accused of an offence, whether made before 
he is arrested or after, whether on a judicial examination, or af- 
ter commitment, whether reduced to writing or not, and made 
at any time or place, provided it be voluntary, is strong evidence 
against him, and if satisfactorily proved, sufficient to convict 
without any corroborating circumstances.^ It is the practice in 
tliis state, for the court to decide upon the fact^ whether the con- 
fession was improperly obtained or not ; and if they decide that 
it was, the evidence of the confession is declared to be incom- 
petent, and the confession is rejected upon that ground. In 
Vermont the confession of a person on trial for a crime, must be 
submitted to a jury. If extorted by personal suffering, it ought 
not to weigh in the least ; if produced by fear or flattery, the 
jury must determine whether it is true or not ; and if unsup- 
ported by corroboratmg circumstances, it cannot operate to con- 
vict, f 

Where it is the practice for the justice to take the examina* 
tion of the prisoner in writing, the following directions are to be 
observed. The examination of the prisoner ought not to be 
taken upon oath, and when thus taken it has been rejected. ][ 
The reason of this is, that the examination must be entirely volun- 
tary, and therefore the prisoner must never be required to swear 
to it. But it must be taken in writing, according to the English 
statutes ; and must be returned to the court. But if not taken 
in writing, parol evidence of the prisoner's declaration is ad- 
missible. The signature of the prisoner, though it is advisable 

• Pha. Ev. 80 ; 1 Leach, Cr. C. 849. f 2 Tyler's Rep. 877. 

X 1 Chit. C. L 86 ; 1 Hale, 686 ; Bac< Abr. Evidence L, and other authorities 
there cited. 
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to obtab it, is not essentially requisite.* It is competent, how- 
ever, for the prisoner to retract his admission of guilt before the 
magistrate, so as to prevent his examination from being read in 
evidence agamst him under the statute of 2 &l 3 Ph. ii Mary. 
But still the previous admission may be given in evidence, inde- 
pendently of the statute, as a confession of the offence.f If 
there be more than one person accused, it is of importance that 
all of them should be examined apart, that an opportunity may be 
affi>rded of detecting any variations in their story. 

If, pending the examination, the prisoner or any other person 
insult the magistrate, he may be committed, as this is an indicta- 
ble oSence; and without this power no court could exist.} 
Such commitment, however, cannot be to detain the party till he 
retract, or make personal submission for the offence ; but must 
be till he be discharged according to due course of law.§ The 
examinations thus taken should be attached to the complaint and 
process, in the order in which they are taken, and remain in 
the hands of the magistrate, until they can be transmitted to the 
clerk's office of the court to which they are returnable, which 
ought always to be done in such season, as that they may be 
delivered to the public prosecutor on the morning of the iSrst day 
of the session ; or when convenient they may be delivered into 
the hands of the public prosecutor himself. 

If upon the examination of the whole matter, it manifestly 
appears, either that no crime was committed by any person, or 
that the suspicion entertained against the prisoner was wholly 
groundless, it is lawful for the magistrate to discharge him.|| But 
if there be an express charge of felony on oath, against the 
prisoner, though his guilt appear doubtful, the jusUce cannot dis- 
charge him, but must bail or commit, according to the circum- 
stances of the case. And it is said, that if a person be killed by 
another, though it be by misadventure, or in self-defence, which 
is not felony, but excusable homicide, yet the justice ought not to 

* 2 Leach, Cr. C. 662, 637. f ^ Leach, Cr. C. 662. 

} 1 Str. 421 ; 1 Chit C. L. 88. See form of mittimus, post, Part 2. 

§ 14 East, 142 ; 1 Chit. C. L. 88. 

II 4 Bl. Com. 296 ; Hawk. h. 2, c. 16, 8. 1 ; 1 Hale, 683 ; 2 Hale, 121. 
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discharge hinii for he must undergo his trial.* And in modern 
practice, though exculpatory evidence is received at the instance 
of the prisoner, yet unless it appear in the clearest manner that 
the charge is malicious as well as groundless, it is not usual for 
the magistrate to discharge him, even when he believes him to 
be innocent, f The inconvenience to the party charged in such 
case, will be but temporary ; smce the Supreme Judicial Court, 
or any judge thereof in time of vacation, may admit any person 
to bail, at their discretion, for any crime whatever, when the cir- 
cumstances of the case shall appear to require it ; persons com- 
mitted by the governor and counsel or either branch of the leg- 
islature, for the causes mentioned in the constitution, always ex- 
cepted.| And though cases may sometimes happen, in which 
it would be extremely hard to confine a man in prison, though 
accused of the greatest ofl^nce, yet it would greatly tend to 
elude the public justice, were bail to be commonly allowed for 
such enormous crimes. | 

The duty of a justice on the trial of an issue for offisnces 
within his jurisdiction, will now be stated. This subject has been 
in some degree anticipated, in the preceding part of this chapter. 
The course of proceedings there pointed out, relative to the pow- 
er of the justice to detain the party for further examination ^ the 
manner of keeping and of recognising him for that purpose ; the 
mode of examining the witnesses, and die party ; the competency 
of witnesses and manner of summoning them ; the mode of pro- 
ceeding with accomplices ; the power of the justice to punish 
contempt of his authority ; and of discharging the prisoner when 
there i& no sufficient evidence to proceed against him, are appli- 
cable to, and may be properly adopted upon the trial of the party. 

The following are the ofiences intrusted to the jurisdiction of 
a justice of the peace by the statutes of this commonwealth. J . 
Assaults and batteries which are not of a high and aggravated 
nature.^ 2. Larcenies, where the property stolen does not ex- 

•aHa]e,m; Hawk.b. l,c. 2. f 1 Chit C. L. B. 

X 4 Bl. Com. 296 ; Mass. Statute 1784, chap. 72» & 1812, chop. 80. 

§ Statute 17H diap. 26. 
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ceed the value of five dollars.* 3. The several ofi^nces i^ainst 
the statute providing for the due observation of the Sabbath.f 
4. Q&nces against the statute to prevent profane cursing and 
swearing. ;( There are several other offences, of which a justice 
of the peace may take a kind of partial cognizance, not strictly 
judicial. He may take the confession of a female, as directed in 
the proviso of the first section of the statute for the punishment 
of fornication.^ He may cause servants and apprentices, bound 
by deed, who abscond from the service of their masters, to be 
apprehended, returned to their masters, or committed to prison, 
in pursuance of the statute of the 28th of Febuary 1795.|| 
There is a similar provision in the laws of the United Slates, 
respecting fugitive slaves escaping from one state into another. 
The provision of the statute of the United States in these 
cases, is to the followbg efiect: that when a person, held 
to laiior in any of the United States, shall escape into any 
other of the said states, the person to whom such labor or ser* 
vice may be due, or his agent or attorney, may arrest such fugi- 
tive, and take him before any of the judicial officers mentioned 
in the statute, (among whom are magistrates of a counQr, city, or 
town,) and upon proof to the satisfaction of such magistrate, he 
may certify that the person arrested doth owe service to the person 
claiming him or her ; and it is made the duty of such magistrate 
to give a certificate thereof to such claimant, his agent, or attor- 
ney, which shall be a sufficient warrant for removing such fugitive 
from labor, to the state or territory from which he or she fled.lf 
There is also a very particular and wholesome provision by a 
statute of this commonwealth, directing the proceedings for the 
speedy removal of nuisances ; by which two justices of the peace 
quorum uniK, are authorized to inquire, by a jury, into all nui- 
sances, and to cause them to be abated and removed.** All 
the forms of proceeding, from the warrant upon the complaint to 
the warrant of removal, are therein particularly stated and enacted. 

* Statute 1804, chap. 143, sec. 2. 

t Statute 1791, chap. B8, & 1796, chap. 89. | Stat. 1798, chap. 88. 

§ Statute 1785, chap. 66. || Statute 1794, chap. 64. 

H Laws of United States, 2 vol. 381, chap. 162. ** Statute 1801, chap. 16. 
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But tbe form of the complaint is not given. Although no cases 
u[ion this statute are recollected, the provisions of it appear to be 
extremely necessary and salutary. The proceedings directed by 
it are summary ; but all the constitutional rights of the citizen are 
preserved. It is mtended to operate in cases requiring a speedy, 
and in some instances an immediate remedy ; and may be so 
enforced as to prevent injury or destruction to the public health, 
for which purpose the ordinary process by bdictment in the high- 
er courts might be altogether ineffectual. 

When a criminal appears before a justice, or b brought in upon 
a criminal process to be tried, the subsequent proceedings are, 
1. Arraignment. 2. Plea and issue. 3. Trial. 4. Judgment 
and execution. 

The arraignment is to call the prisoner to answer the matter 
charged upon him in the complaint.* He is first to be called by 
his name, that it may appear by his answer, that he acknowledges 
himself to be the person charged, and to be of that name by 
which he is called. In capital cases only, he is required, for th^ 
same purpose, according to the usage of the Supreme Court, to 
hold up his right hand. This is required merely for the purpose 
of identifying the person, and therefore any other acknowledg- 
ment will answer as well.f After he is called, the complaint is 
then to be distinctly read to him, that he may understand the 
charge ; and thereupon the justice demands of him whether he 
is guilty or not guilty. If upon this arraignment the party con- 
fesses the charge, the plea of guilty is to be recorded, and noth- 
ing further is done till sentence is pronounced. If he denies the 
charge, the plea of not guilty is to be recorded. 

The plea of guilty, or confession of the party, is the last inci- 
dent of the arraignment. This may be either express or impli- 
ed. An express confession of the complabt is where the party 
pleads guilty, and thus, direcdy b the presence of the justice, 
confesses the accusation. It may be received after the plea of 
not guilty is recorded, whenever the defendant wishes to with* 
draw his plea of not guilty, and confess the accusation.} 

• 4 BU Com. 817 ; 2 Hale, P. C. 216. f 4 BL Com. 318. 

X 2 Hawk. b. 2, c 31, 8. 1. 
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An implied coffenion is when, in small ofl^ces, generalty as- 
saults and batteries that are not of an aggravated nature, a de- 
feudaDt does not directly own himself guilty, but tacitly admits it| 
by throwing himself upon the mercy of the court, and desiring to 
submit to a small fine. This the justice may either accept or 
decline, as he thinks proper.* K the justice grants the request, 
he makes an entry to this efiect, " that the defendant will not 
cootend with the commonwealth, but submits to its grace*" The 
difference in effect, between this implied confession, and an ex- 
press confession by the plea of guilty, is, that a plea of guilty may 
be given in e^dence against the defendant, in a civil action for 
the same injury, which cannot be done, where the confession be- 
fore the justice is only an implied acknowledgment of his guilt-f 

If the prisoner obstinately stands mute^ it is equivalent to a 
conviction, and he is to be sentenced accordingly. A prisoner is 
said to stand mute, when upon his arraignment he makes no an- 
swer at all ; or answers foreign to the purpose, or with such mat- 
ter as is not allowable, and will not answer otherwise. K he 
makes no answer at all, the justice must inquire whether he stands 
obstinately mute, or whether he be dumb by the visitation of 
God. If he finds the latter to be the case, he is to proceed to 
the trial, and examine all points, as if the party had pleaded not 
guilty. I If he finds that he stands mute fraudulently and 06- 
stinaidyj the justice is to proceed to sentence him, as in case of 
conviction. Commonwealth v. Moore, 9 Mass. Rep. 402, where 
the whole proceedings are stated. When the party to be tried is 
deaf and dumb, he may, if he understand the use of signs, be 
arraigned, and the meaning of the justice who addresses him 
conveyed to him by signs, and his signs in reply explained to the 
justice, so as to justify liis trial, and the infliction of the legal pun- 
ishments.^ This course, precisely as here stated from the Eng- 
lish authorities, has been pursued in the Supreme Court of Mas- 
sachusetts. The case now recollected, occurred in the county 
of Lincoln ; but as the trial was at nisiprius, no note or report 
of it has been published. 

* Hawk. b. 2, c. 81, 8. 8. f Id. 1 4 Bl. Com. 320. 

^ 1 Chit. C. L. 417 ; 1 Uftch, 101. 
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If the party does not plead guilty ot stand mute, his plea, or 
the matter alleged in his defence, is the next subject of conside- 
ration on the trial. No reason is at present perceived, why the 
party is not entitled to all the pleas and matters of defence upon 
his trial before a justice for an offence within his jurisdiction, that 
he is by law entitled to, in a trial in the higher courts. U this 
opinion be ccurect, he may plead to the jurisdiction of the justice ; 
or he may demur to the complaint ; or plead in abatement ; or in 
bar, as well as the general issue. 

A plea to the jurisdiction is where a complaint is entered be- 
fore a justice, which he undertakes to try and decide upon, for 
an offence of which he has no cognisance. In such cases the 
party may except to the jurisdiction of the justice, without an- 
swering at all to the crime alleged.* 

A demurrer to a complaint is mcident to criminal as well as 
civil processes, where the fact, as alleged, is allowed to be true, 
and the party insists that it does not amount to the crime alleged, 
or to any crime whatever* But demurrers in criminal processes 
are seldom used ; since the same advantages may be taken upon 
a plea of not guilty, or afterwards in arrest of judgment-f 

A plea in abatement is principally for a misnomer, a wrong 
name, or false addition to the party accused. But there is little 
advantage accruing to the party ih)m pleas to the jurisdiction or 
in abatement ; because if the pleas be allowed, a new complaint 
will be made, and another process thereupon issued against 
him ;X which ought always to be made ready immediately, and 
even before the party is discharged upon the defective process, in 
order to prevent his escape from punishment. 

Special pleas in bar go to the merits of the complaint and 
prosecution, and give a reason why the party ought not to an- 
swer at all, nor put himself on trial for the crime alleged. These 
are of three kinds, viz. a former acquittal ; a former conviction ; 
and a pardon. A former acquittal is grounded on the universal 
maxim ot the common law, that no man is to be brought into 

* 4 Bla. Com. 327 ; 2 Hale, P. C. 236. f 4 Bla. Com. 828, 329. 

X 4 Bla. Com. 329. 
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jeopardy more than once for the same oSence ; and hence it is 
allowed as a consequence, that when a man has been once fairly 
found not guilty upon a criminal prosecution, before a tribunal 
having jurisdiction of the offence, he may plead such acquittal in 
bar of any subsequent accusation for the same.* 

The plea of a former convictbn for the same identical crime, 
is a good plea in bar to a criminal prosecution before a justice; 
and this depends upon the same principle as the former, that 
no man ought to be twice brought in danger for the same crime. 

A pardon may also be pleaded in bar ; but this can only be 
done after conviction ; for by the constitution of Massachusetts, 
chap. 3d, article 8th, it is provided, " that no charter of pardon 
granted by the governor, with advice of the counsel, before con- 
vkiion, shall avail the party pleading the same, notwithstanding 
any particular or general expressions contained therein, descrip- 
tive of the ofience or ofiences intended to be pardoned." 

In capital cases, if the prisoner plead in bar or abatement, and 
it be adjudged against hiro, he will have liberty to plead over to 
the matter of the indictment, as if he had never relied upon any 
other ground of defence ; for though a man may lose his prop- 
erty by mispleading, he cannot forfeit his life by any techm'cal 
nicety or legal error ; but this does not extend to misdemeanors 
as a matter of right ; and therefore, in these cases, if a defend- 
ant plead in abatement or bar, and an issue in fact thereon be 
determined against him, he will have lost the benefit of a trial on 
the offence itself, and sentence may be pronounced as though he 
had been regularly convicted. But it is in the discretion of the 
court to allow him stiU to plead not guilty ; and this discretion * 
they will generally exercise in favor of the defendant.f These 
rules and principles of the common law may be adopted and ap- 
plied by a justice of the peace in the trial of offences within his 
jurisdiction. 

The right of an appeal, from a sentence given by a justice of 
the peace, is given to any person aggrieved at such sentence, in 
the thurd section of the act, vesting certain powers in justices of 

* 4 Bh. Com. 329. f 1 Chitty, C. L. 485, and the cases there died. 

11 



82 THE TAKING OF BAIL. 

the peace in criminal prosecutions.* The mode of prosecuting 
such appeal is also pointed out in the same section of the statute. 
The recognisance to be taken by the justice to prosecute the ap- 
pealy ought to be in such a sum, as will insure the personal ap- 
pearance of the party, and the fulfilment of the condition with 
respect to the payment of the costs of the prosecution, in case 
of a conviction. And the same precautions as to the ability of 
the party, and his sureties to pay the penalty of the recognisance, 
if forfeited, which have been herein before recommended, will, 
in taking recognisances to prosecute an appeal, be adhered to by 
the magistrate.f 

The duty of justices of the peace to account for all fines by 
them imposed and received, which is enjoined by the fourth sec- 
tion of the statute above mentioned, ought to be strictly and con^ 
scientiotuly complied with. For, in addition to the pecuniary 
penalty inflicted for the neglect of this duty, it would be a proper 
ground of impeachment and removal from office, in all cases 
where the fines have been received, and corruptly retained or 
embezzled. 



CHAPTER V. 

THE TAKING OF BAIL, AND RECOGNISING THE WITNESSES. 

The magistrate having completed the examinations, and as- 
certained that the party accused is not to be discharged, is next 
to determine whether he shall bail or commit him. 

Bail is a delivery of a person to his sureties, upon their giving, 
together with himself, sufficient security for his appearance at 
court to answer the charge against him ; he being supposed to 
continue in their friendly custody, instead of going to prison. In 
most of the inferior o&nces, bail will answer the same intention 

* SUtute 1783, chap. 61. f Post, chap. 6. 
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as commitment^ and therefore it ought to be taken. But in of- 
fences of a capital nature, no bail can be security equivalent to 
the actual custody of the person. There is nothing that a man 
may not be induced to forfeit to save his life ; and it is no satis- 
faction or indemnity to the public, to seize the effects of those who 
have bailed a murderer, if the murderer himself be suffered to 
escape with impunity.* The duty of magistrates, in relation to 
the taking of bail, is extremely important, requiring the exercise 
of great judgment and firmness. The two extremes of demand- 
ing excessive, and of accepting insufBcient bail, are what it is 
equally his duty to avoid ; and in many cases he may be exposed 
to the censure of the public or of individuals, if he transcends, 
or falls short of his duty in eitlier of these cases. 

To refuse or delay to bail any person who is entitled to bail, is an 
ofience at common law against the liberty of the subject, and for 
which the magistrate is also liable in damages to the party injured. 
It WSLS also made punishable by ancient English statutes.f And 
lest the intention of the law should be frustrated by magistrates 
requiring bail to greater amount than the nature of the case de- 
mands, it is expressly declared by statute 1 W. & M. that ex- 
cessive bail ought not to be required. In conformity to these 
provisions, is the twenty-sixth article of the declaration of rights, 
in the constitution of Massachusetts, the words of which are, " no 
magistrate or court of law shall demand excessive bail or sureties, 
impose excessive fines, or inflict cruel or unusual punishments.'* 
What bail shall be called excessive, must be left to the magistrate 
to determine, on considering the circumstances of the case. And 
on the other hand, if the magistrate takes insufficient bail, he is 
liable to be fined, if the criminal does not appear ; but if he does 
appear according to the condition of the recognisance, those who 
admitted him to bail are safe ; inasmuch as the end of the law 
is answered, whenever the appearance of the prisoner is in effect 
procured.]; 

* 4 BUu Com. chap. 22. 

t 3 Edw. I. & 31 Car. II. called the habeas corpus act. 

t Hawk. b. 2, c. 15, s. 6. 



84 THE TAKING OF BAIL. 

It also is an ofience at common law for a magistrate to grant 
bail, where it ought to be denied, and it is punishable as a negli- 
gent escape.* It has been decided, that it is no excuse for jus- 
tices of the peace admitting a person to bail, who was committed 
for an ofience not bailable by law, that they did not know he was 
committed for such offence ; for that they ought, at their peril, 
to inform themselves of the cause for which the party was com- 
mitted, that they might thereby be satisfied that he was bailable 
by law. The magistrate is not bound to demand bail, or that the 
person to be bailed shall find sureties ; nor is he bound to forbear 
committing the party, dll he shall refuse to find sureties ; but 
may justify a commitment unless the party himself shall tender 

his sureties.f 

At common law no justice, nor indeed any court, can bail a 
person in execution on a judgment, or conviction of any offence ; 
for such imprisonment without bail is a part of the sentence and 
punishment.J Nor is it usual or expedient to bail the party be- 
tween the conviction and judgment. And upon motion to the 
court, it is proper after conviction, when the party is under re- 
cognisance, and sentence is to be suspended, to have the amount 
of the penalty of the recognisance increased, and new sureties 
procured, if the former recognisance or sureties be not satisfac- 
tory. 

A justice of the peace has no authority to bail an o&nder, 
who has absconded after conviction, and before sentence, and 
who has been apprehended upon a new warrant during the vaca- 
don, although the offence for which he was originally committed 
was bailable. This pomt has been recently decided upon de- 
murrer, by the Supreme Court of Massachusetts. The case 
was, one Otis was bound over upon a charge of forgery, which, 
by the laws of this state, is a bailable offence. He was tried, 
and convicted ; but before sentence was passed upon him, he ab- 
sconded, and forfeited his recognisance. Several years after- 
wards, he was brought back into this state by virtue of a warrant 

• Hawk. b. 2, c. 16, s. 6. f 2 Str. 1216 ; Hawk. b. 2, c. 16, s. 12, 14. 

t 4 Bl. Com. 296 ; 8 T. R. 326 ; 1 WUs. 299. 
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from the Supreme Executive, as a fugitive from justice. He 
was carried before a magistrate, who admitted him to bail, and 
he was recognised anew to appear at the next term of the court 
in which his conviction was had, to receive sentence. He did 
not appear ; and upon a scire facias to recover the penalty of the 
recognisance, and demurrer to it, the court decided that the 
magistrate had no authority in such a case, to admit him to bail ; 
but that it was his duty to commit him, where he would remain 
in custody until the next term of the court, when and where be 
would regularly receive his sentence. 



The practice in England relative to the taking of bail, is prin- 
cipally regulated by the statutes of that country. It is much the 
same in this country. Some of the English statutes upon the 
subject will be referred to ; others, to which access cannot be 
conveniently had, will probably be familiarly known, to tliose 
who may have occasion to regulate their practice in pursuance of 
theai. 

The course of a magistrate's duty in this country, upon the 
subject of bail, seems to be very plain, so far as it respects the 
offences which are or are not bailable. In general it may be 
stated as true, that no justice of the peace can admit a man to 
bail, who is charged with an offence, the punishment of which is 
death ; and that he is bound to admit to bail persons charged 
with all other offences, unless in cases where bail is prohibited or 
restrained by particular statutes. In the former cases, the public 
are entided to demand the highest security that can be given, 
viz. the body of the accused, in order to insure that justice be 
done upon him if guilty. Such persons have no other sureties 
than the four walls of the prison.* It is a singular fact, that, by 
the ancient common law, all felonies were bailable, till murder was 
excepted by statute ; so that persons might be admitted to bail 
before conviction in almost every case.* But the power of bail- 
mg in treasons and felonies, and in otlier cases, was taken away 
by statute, as early as the reign of Edw. I.f 

* 4 BI. Com. 295. 1 3 Edw. I, c. 16. 



86 BAIL AND RECOGNISING WITNESSES. 

The rule above laid down, that no justice of the peace can 
admit a man to bail who is charged with a capital offence, is 
without an exception in Massachusetts. The other branch of it, 
mz. that he is bound to admit to bail all persons charged with of- 
fences not capital, is equally true in this state. There is one 
case, however, where the duty of the magistrate to admit or re- 
fuse bail, requires to be well considered ; and that is, where the 
prisoner is charged with an offence, the punishment for which is 
confinement to hard labor for life, in the state prison. It was 
the opinion of one respectable judge of our bench,* that this of- 
fence was not bailable ; and he expressed himself to that effect 
on the bench when sitting at nisi prius. No decision or opinion 
of the other judges is recollected. It is a subject worthy of legis- 
lative provision. The magistrates have, in practice, hitherto met 
with little trouble in this branch of their duty ; for the persons 
brought before them, charged with offences for which this severe 
punishment is inflicted, are usually such as are incapable, from 
their poverty and low condition, of procuring sufficient sureties in 
the sums at which the magistrates are justifiable in fixing the pen- 
alty of the recognisance } which sum is usuaUy, as it ought al- 
ways to be, so high as to induce the appearance of the party, if 
sureties should be procured. 

The authority of a justice of the peace in this state, to com- 
mit or bail an offender, is derived from the statute of the 16th of 
March, A. D. 1784,f which enacts, that "justices of the peace 
shall commit to prison all persons guilty, or suspected to be guil- 
ty of manslaughter, murder, treason, or other capital offence ; 
and to hold to bail all persons guilty, or suspected to be guilty of 
lesser offences, not cognizable by a justice of the peace ; and re- 
quire sureties for the good behaviour of dangerous and disorder- 
ly persons." It will be observed that manslaughter is one of the 
offences enumerated in this statute, for which a person guilty, or 
suspected to be guilty, shall be committed to prison. Manslaugh- 
ter is not a capital offence by the laws of this commonwealth. 
But when a person, charged with a homicide, is brought before 

• The late Judge Sedgwick. f Statute 1788, chap. 51. 
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a justice of the peace, he cannot undertake to decide whether 
the crime be murder, manslaughter, or any other species of 
homicide ; his duty is to commit the offender, and leave him to 
take his trial in the due course of law, or to apply to the Supreme 
Court, or to a judge in the vacation, for a habeas corpus. This 
construction was given to the last mentioned statute in the case 
of the Commonwealth v. Loveridge.* In that case it was de- 
cided, that a recognisance taken by a justice of the peace, con- 
ditioned for the defendant's appearance, &c. to answer to such 
matters and things as should be objected against him, on behalf 
of the Commonwealth, and especially to the complaint of J. C 
Sfc.for MUing J. C. sen. late of fyc, is merely void, by the said 
statute ; and that any recognisance taken by a justice of the 
peace, from one charged vnth homicide^ is void. This decision 
is in conformity to the principles and modem practice of the 
common law ; which, as we have seen,f allows no discretion to 
a justice, when a homicide has been committed, to admit the of- 
fender to bail, though it may appear to the jusUce that the homi- 
cide was by misadventure, or even in self-defence ; unless indeed 
it appears in the clearest manner, that the charge is malicious, as 
well as groundless. 

This duty of the justice of the peace to conunit, in every case, 
persons charged upon oath with a capital crime, or upon facts 
which may amount to a capital crime, seems to require no further 
explanations. With respect to his duty in refusing bail to per- 
sons charged with an offence, the punishment for which is con- 
finement to hard labor for life, until there has been some judicial 
decision, or legislative provision upon the subject, every magis- 
trate must decide according to his best opinion and judgment. 
Burglaries and robberies, unaccompanied with an assault, and 
not committed with a dangerous weapon, and certain ofiences 
against the statute, for the punishment of forgery and counter- 
feiting, are among the offences of this description. They are 
crimes of the most dangerous tendency, and are punishe<J capi- 

• 11 M. R. 837. 

t Ante ; 2 Hale, 121 ; Hawk. b. 1, c. 29 ; 1 Chit. C. L. 89. 
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tally in most other countries. Whenever therefore, in any of 
these cases, a justice may be of the opinion, that he is not at liberty 
to refuse bail, when tendered, with such sureties as he can have 
no doubt are sufficient, he ought, and safely may, require bail in 
such a sum, and sureties of such unquestionable responsibility, as 
in most cases it will be difficult or impossible for the party to pro- 
cure ; and it is apprehended, that when a justice of the peace, 
in such cases, acts according to his best discretion, and without 
partiality or malice, be will be fully justified. 

With respect to all inferior offences, justices of the peace 
must, by the statute last quoted, admit to bail all persons who are 
charged with them, and brought before them for examination. 

By an act of Congress, of the 24th of September, 1789, and 
by another act of the 2d of March, 1793, authority is given to 
take bail for any crime or offence against the United States, ex- 
cept where the punishment is death, to any justice or judge of the 
United States, and to any chancellor, judge of the Supreme or 
Superior Court, or first judge of any Court of Common Pleas, or 
mayor of any city, of any state, and to sny justice of the peaccj ot 
other magistrate, of any state where the offender may be found ; 
the recognisance takpn by any of the persons authorized, is to be 
returned to the court of the United States having cognizance of 
the offence ; and on refusal to enter into such recognisance, the 
magistrate, before whom the same shall be refused, may impris- 
on the person so refusing. When the punishment, by the laws of 
the United States, is death, bail can only be taken by the Su- 
preme or Circuit Court, or by a justice of the Supreme Court, or 
a judge of the District Court of the United States. 

By the laws of Pennsylvania, no person who shall be charged 
with horse-stealing, on the direct testimony of one witness, or 
who shall be taken with the hoi^e &c. in his possession, shall be 
admitted to bail, otherwise than by one or more justices of the 
Supreme Court.* And by the same laws, no person, accused 
of burglary, robbery, and certain other odious offences, or as ac- 
cessary thereto before tlie fact, shall be admitted to bail, but by 

* 2 Str. 1216 ; 1 Smith's Laws of Peimsylvaiiia, 581. 
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the judges of the Supreme Courts or some one of diem.* And 
jusdces of the peace, in that state, have full power to take all 
manner of recognisances, as any justices of the pe&ce of Great 
Britain may, can, or usually do ; all which shaD be made to the 
commonwealth, and certified to the court in which the offence is 
to be tried.f And a justice of the peace, having once commit^ 
ted the prisoner, (unless for further examination,) cannot bail 
him. His application for relief, in such case, must be by habeoi 

carpus^X 

It is laid down, that in all cases where one justice by his war- 
rant can apprehend, he may bail, in cases where bail is allowable, 
and that the concurrence of two magistrates is not necessary* 
It is otherwise by the statute of Philip and Mary, in cases of 
felony.^ 

A justice of the peace, in this state, cannot hold one to bail for 
an offence which may be prosecuted qui tamy as well as by in- 
dictment. In the case of the Commonwealth v. Cheney, || Chief 
Justice Parsons, in delivering the opinion of the court, says, '< the 
statute creating the ofience has so appropriated the forfeiture, and 
prescribed the mode of recovering it, as by necessary implicaticMi 
to exclude the offence. No man is liable to be imprisoned, or 
held to bail, to answer to the Commonwealth, unless, when he 
shall appear to answer, the Commonwealth shall have snindefeo' 
nbh right to prosecute him. The defendant may be prosecuted 
either by indictment, or information qui torn. When the defend- 
ant has been held to bail, or imprisoned for want of it, a common 
informer may afterwards file his imformati<ni, and defeat the 
Commonwealth of their right to compel the defendant to answer 
to an bdictment, found after the filing of the mfbrmation.|| The 
information might also have been filed before the complaint was 

• 8 Smitfa'0 LawB of Pennsylvania, 187; 4Do. 884> 2Bache'8 Manual, 
147. 

1 1 Smi&'s Laws of Pennsylyania, 187 ; 2 Bache'a Manual, 146, 148. 

X 1 Smidi's Laws of Pennsylvania, 6. 

$ 6 Mod. 179; 1 Chit C. L. 97. || 6 M. R. 848. 

H QiMsre — would not the institution and pendency of the process before the 
justice, be a bar to the ^ tarn action, if properly pleaded ? I think it would. 
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made to the justice, which might not be known either to the jus- 
tice, or the defendant, and of which they could regularly have 
no knowledge ; and the justice might, in such case, proceed to 
imprison the defendant for want of sureties, when no prosecution 
could be maintained by the Commonwealth." When a statute 
comprehends an offence which may be prosecuted, as well by 
action or information qui iam^ as by indictment, and where the 
regular commencement of the qui tarn prosecution will defeat a 
prosecution by indictment, it appears by the decision last quoted, 
that no person can be held to bail, or be compelled to find sure- 
ties, to answer to such an oflence. This decision appears to be 
grounded upon a principle of the common law, that no man can 
be lawfully arrested, unless charged with such a crime as will 
justify the holding him to bail when taken.* And this decision 
is to be the rule of conduct for all justices of the peace in this 
state, in all prosecutions upon statutes, where the mode of re- 
covering the penalty is, as well by action qui iam^ as by indict- 
ment ; as in cases of usury, &;c. 

A justice of the peace has no authority to require a recogni- 
sance from one charged as the receiver of stolen gooods, to the 
party from whom the goods were stolen, to secure ihe payment 
of treble damages, given by the former statute of Massachusetts, 
passed in 1784, c. 66. Although this statute is now repealed, 
and that now in force for the punishment of larceny has substituted 
another remedy for the party injured, instead of the treble dam- 
ages given to him in the former statute, yet as the case, in which 
the above point was decided, contains an exposition of the power 
of justices of the peace in taking recognisances, a statement of 
the case, and of the opinion of the court, is here inserted. 

The case referred to is Vose, plaintiff in review, v. Deane & 
al.f which was a suit upon a scire faciaSy brought by the defend- 
ants in review upon a recognisance entered into by Vbse to 
Deane 8z; al. before a justice of the peace as surety for one J. H., 
charged before a justice of the peace as the receiver of stolen 
goods, the property of Deane & al. The recognisance was con- 
ditioned for the appearance of J. H. at the next term of the 
court, to answer to the charge ; and was intended to secure to 

• 4 Bl. Com. 286. t7M.R.280. 
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Deane b al. the payment of the treble damages in case of J. 
H's coovictioD. It was contended by the counsel for Vose, that 
there was no authority in the magistrate to take this recognisance ; 
that whatever authority the justice had, must be by statute ; that 
the statute, which relates to the subject, conferred no such au* 
thorify ; and that, therefore, the act of the justice was merely 
void ; and of this opinion was the court ; which was delivered 
by Sedgwick J. to the following efiect. " The only question 
necessary to be determined is, whether the justice, who took the 
recognisance, was authorized to take it It cannot be necessary 
to prove that a ministerial officer can do no valid act, but what 
he is expressly, or by necessary implication, authorized to do. 
In this case it is not pretended that the justice was expreuly au- 
thorized to take a recognisance to the party injured, to secure 
the treble damages ; and he has no such power by implication. 
The statute enacts, that the party charged with tlieft, when ad- 
mitted to bail, shall not only recognise to the Commonwealth, but 
that he shall enter into another recognisance &lc. to the party in- 
jured, for treble the value of the articles which he shall be charg- 
ed with stealing. In this case J. H. was not charged with th^^ 
but a crime perfecdy distinct from theft, although connected with 
it This then is not a case in which such authori^ is given. 
Nor is such authority given by the statute of 1783, which au- 
thorizes justices of the peace to hold to bail all persons guilty, or 
supposed to be guil^, of offences less than capital, and which 
are not cognizable by a justice of the peace. This statute (pre- 
ceding that of 1784), by authorizing the holding to haUj did not 
comprehend a power to take a recognisance to the party injured 
for his treble damages ; hail being intended as security for the 
appearance of the person charged with a crime, at the court to 
which the recognisance was to be returned. The judgment en- 
tered by order of court was that the recognisance, upon which 
the judgment complained of was rendered, is null and void ; *' 
and that said Vose be restored, &c. be. 

A justice of the peace cannot bind the putative father of a 
bastard child, by way of recognisance, but only by bond. This 
pcMnt has also been decided in two cases, in the Supreme Court 
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of Massachusetts. The first case was Johnson v. Randall ;* 
which was a suit upon scire fadasj praying for execution upon a re- 
cognisance entered into by Randall to the plaintiff, before .a jus* 
tice of the peace, conditioned to appear, Ssc. and answer to the 
plaintiff on a charge of being the putative father of a bastard 
child. There was a demurrer for causes, and joinder, on which 
the plaintiff below had an award of execution. While the ar*- 
gument was proceeding, the court observed to the plaintiff's 
counsel, that he could not support his declaration, it not appear^' 
ing from the record that the justice had returned the recogni- 
sance where it should by law be entered of record ; that a scire 
facias upon a recognisance must be sued m the court where the 
recognisance was recorded ; that justices of the peace, taking 
recognisances for the appearance of a party, must return them 
to the court where the recognisor was to appear ; and if, from 
the jurisdicdon of that court, it could not award execution upon 
a scire fadasj it ought to certify the recognisance to some courts 
where such execution could be awarded ; and if a court refused 
to certify a recognisance, without sufficient cause, the Supreme 
Court could compel it by mandamus. Other proceedings were 
had in the case; after which Parsons C. J. said, that the 
point made by the defendant's counsel had been before the 
court in the case of Merrill v. Prince,f when the court were clear* 
ly of opinion, that a justice could only bind a putative father of 
a bastard child to answer by requiring a bond from him, and not 
a recognisance. The statute mentions a bond. And when the 
condition of a bond is broken, the court may relieve against the 
penalty upon equitable terms ; but not against a recognisance, if 
it be forfeited. 

In the case of Merrill v. Prince, the same point was decided, 
viz. that the security to be taken by a justice of the peace, of oae 
accused as the putative father of a bastard child, must be by 
bondf and not by recognisance. The foUowing remarks, in sub- 
stance, were made by Chief Justice Parsons, in delivering the 
opinion of the court in that case ; that the pregnant woman, un- 

*7M.R.840. t7M.R.886. 
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der the provisions of the statute of 1785, c. 66, may oomplain 
to a justice of the peace, who may thereupon cause the par^ 
accused to be brought before him on a warrant, and may bind 
him, with sufficient sureties, to appear and answer at the next 
Court of Common Pleas. As a party may be bound with 
sureties, as well by recognisance as by bond, if the statute had 
not explained in what manner the accused b to be bound, per- 
haps the mode of binding might be at the option of the justice, 
unless upon general principles it might be supposed to be eon- 
fined to recognisance. But there is further provision, that if the 
woman be not delivered, or be unable to attend at the next court, 
the court may, unless the sureties object, order the continuance 
of bis bondj which order, entered on record, shall have the same 
efiect, as a recognisance to appear at the next term* The legis- 
lature have, therefore, defined the manner of binding over with 
sureties the party accused, to be by his band to the complainant, 
and not by recognisance. And in this the legislature have acted 
wisely ; for the party cannot be relieved agabst the condition of 
the recognisance, but he may be agunstthe penalty of the bond. 
If, therefore, the recognisance is forfeited, the woman may re- 
cover the whole sum m which the accused was recognised. But 
if he be bound by bond, although the condition may be broken 
in law, yet the court may relieve against the penal^, oa the pay- 
ment of nominal damages, if the complaint be found false, or 
other security given for the maintenance of the child ; or the 
penalty may be reduced so as to cover and be a securiQr for that 
maintenance.* The judgment of the court in this case was, 
that the plaintifif could not recover, upon the ground that the jus- 
tice was not authorized to take the recognisance. 

There have been other decisions in the Supreme Court of 
Massachusetts, which have relation to that branch of the duty of 
a justice of the peace, which appertains to the taking and certi- 

^ Since the dedsion in the abo^e cases, a statute has been passed, authorizing 
flie courts to remit the penalty of recognisances, in whole, or in part, and upon 
such terms as the court shall consider equitable and just ; but this statute is 
confined to cases of recognisances taken or entered into in criminal prosecu- 
1810, cfaH». 80. 
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fying recognisances, and which fall within the subject of thb 
chapter. 

In a recognisance entered into before a justice of the, peace, 
it must appear in the condition, that the justice had jurisdiction 
in the cause therein referred to ; and for what cause it was taken. 
In the case of Bridge t;. Ford,* the cause of taking the recog- 
nisance did not appear so as to show that the justice had juris- 
diction of the case in which it was taken. The court cannot 
eorgecture in what manner the process was instituted, or what 
was the cause of it, or whether it was a cause within tha juris- 
diction of a justice of the peace. Nothing is to be presumed in 
favor of the jurisdiction of an inferior magistrate, which, in gen- 
eral, is given and limited by particular statutes. In every recog- 
nisance, the justice ought to recite so much of the complaint, or 
cause of taking it, as to show that he has authority to take it. 
For if it were not within his jurisdiction, the proceedings as well 
as the recognisance are void. This case of Bridge v. Ford was 
afterwards brought before the court and decided.f And the 
same principles were then adhered to and affirmed ; and upon 
one of the causes of demurrer then filed to the new counts, the 
declaration was adjudged bad, because it did not appear that the 
recognisance was ever transmitted by the justice to the court ap- 
pealed to, and there entered of record, as it ought to have been. 

A justice of the peace taking a recognisance for appearance, 
must return the same to the court where the recognisor is to ap- 
pear. And if such court has not power to award execution up- 
on sdre facias, it must certify the recognisance to some court 
where such execution can be awarded.^ As by the statute of 
1783, c. 51, the Court of Sessions were to certify a recognisance 
returned there by a jusdce of the peace, to the Common Pleas, 
if the recognisance be forfeited, with a record of the default of 
the conusor, where it should be entered of record. 

A recognisance taken before a justice of the peace, for keep- 
ing the peace and being of the good behavior, (and all other 
recognisances, it is apprehended,) should be taken returable to 

* 4 M. R. 642, 643. f 7 M. R. 209. t7M.R.840. 



BAIL AND RECOONISING WITNESSES. 95 

the next Court of Common Pleas, and when taken on a charge 
for an offence which is bailable, should be made returnable to 
the next court having jurisdiction of the offence.* In the case 
of the Commonwealth v, Ward,f the condition of the recog- 
nisance was, that the party should keep the peace, and be of 
the good behavior, " for and during the term of two years from 
the date," and for want of findmg such sureties, he was there- 
upon committed by the justice. Upon a habeas eorpusy returna- 
ble instanter in this case, it was said by the court, that there was 
no complaint recited, or referred to ; which ought always to be 
done for the information of the court, upon the return of a habeas 
corpus. The justice has wholly misconceived his duty. For 
when one is brought before a justice of the peace, on articles of 
the peace exhibited against him, the justice, if satisfied that there 
IS ground for further proceedings, is to order him to recognise &c. 
for his appearance at the next Court of Common Pleas, and in 
the mean time to keep the peace and be of the good behavior 
towards all the citizens of the commonwealth, and especially 
towards the complainant. And when one is charged with a 
bailable ofi^nce, and on examination the justice is of opinion that 
there is sufficient cause, he is to take a recognisance for his ap- 
pearance to the next court having jurisdiction of the ofience 
charged. In the present case, the prisoner was required to find 
sureties for the peace for the term of two years, which was alto- 
gether beyond the authority of the justice.| 

There is one rule in these Cases, which all justices of the 
peace ought to be governed by, and act accordingly ; and that 
is, that in all cases, where the courts of Common Pleas have 
concurrent jurisdiction with the Supreme Court of the offence 
charged, the justice ought to bind over the party, and take bis 
recognisance, returnable to the Court of Common Pleasj unless 
there are special and important reasons for binding him over to 
the Supreme Court. There are many reasons for this course ; 
some of which are, that it is in favor of the party accused, by 
giving him the chance of two triab ; which he cannot have in the 
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Supreme Court, if be be originaDj charged and tried in that 
court. The Court of Common Pleas, as it is now (and doubt** 
less hereafter will be) constituted, in this state, is composed of 
judges fully competent to the investigation and decision of all 
questions that may occur on the trial ; and the jury, in the Court 
of Common Pleas, are selected from the same class of citizens, 
as those which compose the jury in the Supreme Court. Anoth* 
er and important reason is, that there are a greater number of 
terms in the year of the Common Pleas, than of the Supreme 
Court, and whenever an innocent party happens to be accused, 
the opportuni^ for an acquittal, and the vindication of his char^ 
acter, more frequendy and speedily returns ; to all which it may 
be added, that the weighty and important business usually pending 
in the Supreme Court ought not to be interrupted or delayed by 
the trial of causes which may be fully and fairly heard and de« 
cided in the lower courts. The authority for these remarks is 
the frequent opinion and direction of the judges, upon this sub- 
ject, expressed in their charges to the grand jury. 

Among other important considerations, as to this branch of the 
duty of a magistrate, is that of deciding upon the sufficiency of 
the baily and the amount of the penalty of the recognisance. 
These must necessarily be left, in a great degree, to the discre- 
tion of the ma^strate. It is said, and so is the common practice, 
that the sureties ought to be, at least, two men of sufficient abili* 
ty.* But where the party charged is himself a responsible per- 
son in pomt of property, and one surety of equal and unquestion- 
able responsibility is oflfered, there can be no danger, in com- 
mon cases, of accepting them, and not requiring two sureties. 
But whenever the justice accepts one surety only, there ought to 
be no doubt of the sufficiency of his property to answer the 
penalty of the recognisance. And in such case, the character 
and place of residence of the surety ought to be taken into con- 
sideration. It is also an indispensable rule, that each of the sureties 
ought to be severally of sufficient ability and property to answer 
the sum in which be is bound. The ability and quality of the 

» 1 CMt c. L. 99. 
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prisoner, and the oature of the crime, should ahfays be taken 
into coosideratioD in determining upon the sufficiency of the sure* 
ties, and the sum in which they are to be held to recognise. 

As there is great responsibility upon the magistrate in these 
cases, he may, in order to ascertain to his satisfaction the ability 
of the sureties, examine them upon oath as to the value of their 
property. It is every day's practice, in the higher courts, to do 
this. And it is the more reasonable, because there are no regu- 
lations by any statute, respecting the amount of bail to be required 
by a justice of the peace. One rule should be uniformly adopt* 
ed ; and that is, to require such sureties as are possessed, in 
their own right, of a clear real estate within the county, to such 
an amount, as that, upon a sale of it at public auction upon a 
warrant of distress, the full amount of the sum in which the 
surety was bound may be certainly realized. Sureties not pos- 
sessed of such real estate may, doubtless, in some instances, be 
safely taken by the justice : but in all cases, sureties possessing, 
under a clear title, real estate in the county in which the recc^* 
nisance is taken, ought to be preferred. Personal estate is so 
fluctuating, and may be so easily kept from the possession of an 
officer, and transferred from the possessor into other hands, that 
it a6S>rds no such securi^ for the penalty of a reo^nisance, as 
real estate. And the will of the legislature is expressed to this 
effect, by the provisions of a statute upon this subject, which are 
very salutary and in full force* It was among the first laws passed 
after the adoption of the present constitution of this state ; it was 
passed on the 2d of October 1782 ; chapter 19, the 7th section 
of which is in these words : " That the lands and tenements of 
all persons, recognising to the use of government, before any 
auth(»rity duly authorized and empowered to take the same, are 
and shall be liable to respond the sum mentioned in the recog- 
nisance, from the time the same is taken and acknowledged, not- 
withstanding any transfer or alienation thereof." 

It is manifest, that unless proper caution is made use of by 

ma^strates upon the subject of requiring such sureties, upon 

taking a recognisance, as will be of sufficient ability to respond 

the sums for which they become bound, the whole object of a 
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public prosecution may be defeated, and the guilty escape and 
go unpunished. It is said that persons convicted of an infamous 
crime, as purjury, cannot be admitted as an adequate surety.* 
An attorney is not prohibited from thus assisting his client, in a 
criminal case.f A married woman cannot be bound by recog- 
nisance, because it is not capable of being estreated.J She can 
no more enter into his bond, than she can into any other while 
she is a feme covert. A minor cannot be accepted as surety, or 
enter into a recognisance as principal, because be cannot bind 
himself during his minority. In cases both of married women 
and minors, they must procure some persons to recognise for 
them as principal, and other persons as sureties to such princi- 
pal. 

It is said that if, after inquiry by a magistrate upon the oath of 
the sureties, he finds he has been deceived, he may require fresh 
and better sureties ; and may commit the party on his refusal ; 
for that insufficient sureties are as no sureties.^ But justices 
must t^ke care, that, under pretence of demanding sufficient 
sureties, they do not make so excessive a demand as to amount 
in effect to a denial of bail ; for this has been complained of as 
a great public injury, and, as may be recollected, is specially 
provided against in our declaration of rights. || 

In general no notice of bail before justices of the peace is 
requisite. Yet some of the provisions of the statute of 30 Geo. 
2d, requiring notice in certain cases to be given to the prosecu- 
tor, of the names and places of abode of the persons proposed 
as bail, are very salutary. And when a person is brought before 
a justice of the peace upon a warrant issued by the Supreme 
Court, or Court of Common Pleas, upon an indictment found in 
these courts respectively, to be bailed upon such warrants, unless 
the persons proposed or offisred as bail shall be well known to 
the justice, and he shall approve them, notice of the persons offer- 
ed as bail ought to be given to the complainant or to the public 

* 4 T. R. 440 ; 1 Chit. C. L. 100. • f Dougl. 406. 
X Hawk. b. 2, c. 15, s. 84. 
§ Hawk. b. 2, c. 16, a. 4 ; Dalt. c. 70 & 114. 
||Hawk.b. 2»c. 15,8.6. 
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prosecutor, that they may have an opportunity of inquiring into 
their sufficiency, and if they are not satisfactory, of opposing 
them.* 

If the party is not ready with bail, at the time he is appre- 
hended and examined, and the ofkuce is bailable, he may, at 
any time before conviction, be released from imprisonment, on 
finding sureties, f And after the recognisances have been enter- 
ed into, the justice, before whom the transaction takes place, will 
send notice of the fact to the gaoler, and an order to liberate 
him.]; And it is said that justices of the peace may send a pris- 
oner, for a short time, to some private person, to afibrd him an 
opportunity, when necessary of procuring bail before he is com* 
mitted for trial ; but this practice has been disapproved of as in- 
convenient and not agreeable to law.^ The practice, however, of 
permitting the prisoner to remain a short time before his final 
commitment, in the custody of an officer, to affi)rd him this op- 
portunity, is very reasonable, and liable to no serious objecdon. 
A faithful officer will be careful, in such case, not to suffer an 
escape ; and the party thereby may be prevented from the m- 
coDvenience and expense of a commitment, in some cases, where 
his bail, when procured, would be ample security for his appear- 
ance to take his trial. 

The ofience of denying, delaying, or obstructing bail, is a 
misdemeanor by ancient statutes and at common law, and is pun- 
ishable thereby as an offence against the liberty of the subject, 
not only by action at the suit of the party wrongfully imprisoned, 
but also by indictment. || By the statute of Westminster, 1. c. 
15, it is enacted, *' that if any withhold prisoners that are reple- 
idable, after they have offered sufficient sureties, they shall pay a 
grievous amercement to the king. And if tl)ey take any reward 
for their delivery of such, they shall pay double to the prisoner.' 

By the statutes 3 Ed. 1, and 1 &l 2 Ph. && Mary, and 2 & 3 
of Ph. & Mary, magistrates are punishable for improperly taking 
bail in cases where the offence is not bailable ; and the admitting 

* 1 Chit. C. L. 101. 1 1 Burr. 460 ; Hawk. b. 2, c. 16, s. 1, n. 1. 

X Dick. J. Bafl VI ; 1 Chit. C. L. 101. § 1 Chit. C. L. 101. 

11 Hawk. b. 2, c. 15, s. 13 ; Dalt. c. 114. 
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of ban, where it ought not to be taken, is liable to be visited as a 
negligent escape at common law.* So on the other hand, the 
offence of taking insufficient bail, subjects the offending parties to 
punishment. And although the prisoner, who is bailed by insuffi- 
cient sureties, actually appears 'according to the condition of his 
recognisance, yet if such insufficient sureties were taken corrupt- 
ly, the magistrate would continue liable on an bdictment.f 

When the magistrate has concluded the examination, and there 
appears sufficient or probable ground to suppose that the prisoner 
is guilty, and that the ofience is to be tried in the higher courts, 
he is to take the recognisance of the prosecutor and other witness- 
es, to appear and give evidence at the next court having juris- 
diction of the ofience ; and in case of refusal may commit them 
to gaol.;^ In England the prosecutor is bound by his recogni- 
sance to appear and prefer a bill of indictment at the court to 
which the recognisance is returnable, as well as to give evidence 
in the case.^ But this is not the practice in this commonwealth. 
The prosecutor, or, as he is generally called here, the complain- 
ant, is recognised in the same manner, and in a recognisance of 
the same nature as the other witnesses* In his character as a 
complainant, he being generally (though not always) the mjured 
party, he assumes no peculiar or greater responsibilities, and is 
liable to no other or different duties or disabilities, than any of 
the other witnesses, excepting in cases in which he may be inter* 
ested, by becoming entitled, upon the conviction of the party, 
to a share of the penalty to be recovered. 

The witness or party, whose recognisance is to be taken, need 
not sign it ; but the justice makes a record of it, a copy of 
which is afterwards made out and subscribed by the justice bo* 
fore whom it is taken. It becomes a matter of record as soon as 
taken and acknowledged, although not made up or entered at 
hrge by the justice, but only entered in his book.|| 

When it appears from the examination, that a person, brought 

• Hawk. b. 2, c. 15, s. 7 ; Bac. Abr. BaU. O. H. 
1 1 Chit. C. L. lOa, and authorities there cited. 
tlHale,Me; 2 Hale, 62. § 1 Chit. C. L. 89, 90. 

11 Dalt J. c. 168 ; 1 Chit C. L. 90. 
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before the magistrate as a witness, may probably be able to give 
materia] evidence against the prisoner, it is his duty to bind such 
witness by recognisance to appear at the court in which the priso- 
ner is to be tried. And, as we have seen, if the witness refuse 
to enter into the recognisance, the magistrate has power to com- 
mit him. This power is virtually included in his commission, and 
is by necessary consequence, incident to the power of taking the 
examination and binding over the party and witnesses. When 
infants and married women, who cannot legally bind themselves, 
are required to appear, they must find others to be bound for 
them.* This doctrine was confirmed in a late case, where a 
married woman refused to enter into a recognisance for her ap- 
pearance to give evidence against a felon ; and the magistrate 
committed her; and it was held by the court of King's Bench 
that the commitment was legal.f 

It is not necessary, or convenient, to take a separate recogni- 
sance for each witness. They may all be bound in one recogni- 
sance. And when separate recognisances for each witness 
have been taken and certified, there has, in some cases, been no 
other reason for it, than that of charging the fee for each of 
them. 

Every recognisance, taken by a justice of the peace, must be 
to the commonwealth, and ought to contain the name, place of 
abode, and addition or calling, both of principals and sureties, 
as well as the sums in which they are bound.| The authority 
of justices of the peace, in this state, to take recognisances, is 
derived from the statute of 1783, chap. 51. But in all cases, it 
is by reasonable intendment of law, as well as by the express 
power given them, that they exercise this authority. And when 
the party, bound by recognisance, is prevented by the act of 
God, firom appearing according to its condition, the court cannot 
discharge the recognisance, but may respite it till the next term.^ 
If there exist a legal excuse for the non-appearance of the party, 
it ought to be shown upon the scire faciasj issued in due course 

* Bam. J. Examination ; 1 Chit C. L. 90. f 3 M. & S. 1. 

t Bum. J. Recognisance. § 11 Mod 200 ; Dalt. J. RecogniMnce. 
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of law, to recover the peoalty ; whereby the whole matter will 
appear upon record ; and the facts, when necessary, tried and 
decided upon by a jury, or inquired into by the court, upon ap- 
plication to them for a remission of the penalty. This power of 
the court to remit the penalty, or any part of it, is by virtue 
of a recent statute of this commonwealth, stat. 1810, chap. 80. 
At common law, it is said, the judges of oyer and terminer are 
the proper judges, whether recognisances ought to be estreated or 
spared ; and that it is for the benefit of public justice, that they 
should have such power, if upon the circumstances of any case 
they should see fit to exercise it.* 

The condition of the recognisance, both of the party and wit- 
nesses, ought not to be general to appear and answer, &c. The 
recognisance of the party ought to mention the particular crime 
for which he is bound over to take his trial ; and not generally to 
answer to such matters and things, as shall be then and there ob- 
jected against him, and in the mean time to keep the peace, &«. 
If he is to be tried for larceny, for instance, it ought to be so 
specially stated in the condition of the recognisance ; and the 
name of the person, upon whose complaint he is charged, ought 
also to be mentioned in the recognisance. And the same par- 
ticularity is also requisite in the recognisances of witnesses. It 
should be stated, that they are to appear and give evidence in the 
case of the Commonwealth against the party charged, upon the 
complaint of the prosecutor, naming him, for the ofifence, what- 
ever it may be, stating what the ofience is. If the recognisance 
only state, that the witness is to appear and give evidence on be* 
half of the Commonwealth, not stating in what case, or against 
whom, or upon what ofience, it will be informal, and perhaps in- 
valid.f 

When the examination is finished, and before the parties and 
witnesses separate, it is the duty of the justice to enjoin upon 
them, particularly the tuitnesses^ to appear at court on the morn- 
ing of the first day of the session, that no time may be lost by 
the grand jury and public prosecutor on account of their absence 

* Dak. J. Recog; 10 Mod. 162. 

t 4 M. R. 497, Commonwealth v. Ward. 
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or negKgence. Great embarrassment, expense to the pubKc, and 
waste of time, are frequently the consequence of the neglect of 
this duty on the part of the magistrate. It is very common for 
justices of the peace, officers, and others, to misinform and mis- 
lead the witnesses in this particular, by telling them that they will 
not be wanted until the second day of the term ; that litde or no 
business will be done at court until the second day, &c. So far 
from this being generally true, the witnesses, by a punctual at- 
tendance on the first day of the term, may often be [examined 
and dismissed on the morning of the second day. By their neg- 
lect to appear punctually on the morning of the first day of the 
term, their bonds are forfeited, and they may by law be compelled 
to pay the whole penalty of their recognisance. Witnesses are 
frequently brought into this difficulty by the misinformation of 
the jusUces themselves ; and whenever that is the case, these jus- 
tices are liable for all the consequences, to the witness or party 
whom they thus mislead. It is therefore an important duty of 
the magistrate, that he should give notice to, and particularly in- 
form, all those who enter into recognisance before him, either as 
parties or witnesses, that their duty and the condition of their 
recognisance require, that thfy should make their appearance at 
eourty at the hour that it is usually opened^ on the morning of the 
first day of the term. This can always be done by the magis- 
trate, without inconvenience, before the parties and witnesses are 
dismissed, and at the moment when their recognisances are 
taken. There is no excuse for a justice of the peace^ who under- 
takes to dispense with the attendance of witnesses at court, at 
the time that their duty and the public business require their 
presence. Instances have often occurred, even in prosecutions 
for a capital offence, when the witnesses have not appeared at 
court until the second day of the term, and have pleaded in ex- 
cuse, the information of the magistrate to them, that they would 
not be wanted until that time. This is a great breach of duty on 
the part of the magistrate, and generally subjects the persons thus 
misinformed, as well as the public, to delay, embarrassments, 
and unnecessary expense. It is also a contempt of the court, for 
which justices are liable to be fined. 
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When a person is apprehended for an offence that is not bail- 
able, and there appears any ground for the charge ; and when 
the charge is for a bailable ofience, and the party neglects to of- 
fer sufficient bail, he must be committed.* The mittimus is a 
warrant of commitment to the gaoler to receive the defendant. 

The magistrate, who has power to examine or try the defend- 
ant, has also, as incident to his offence, power to commit him. 
The statute, '^ vesting certain powers in justices of the peace 
in criminal cases,"f which enables justices of the peace to ex- 
amine into the crimes and offences therein enumerated, also ena- 
bles such justices to commit the persons charged when the offence 
is not bailable, or when sufficient bail is not offered. 

The first inquiry is, to what prison shall the defendant be com- 
mitted ? By the statute last quoted, justices are commanded to 
commit to jpmon persons guilty, or suspected to be guilty, of cap- 
ital or other offences. The prison, here intended, is unquestion- 
ably the common gaol of the county in which the offence is 
committed. No other prison could be intended by the legisla- 
ture ; for whenever a magistrate is authorized or commanded to 
commit an offender to any other prison, as for instance, the bouse 
of correction, it is so particularly directed in the statute which 
creates the offence, and points out the punishment And the 
party ought to be committed for trial to the common gaol of the 
county, in which the offence was committed, and the warrant 
granted, though backed in another county.| If a person com- 
mit a crime in one county, and be there arrested, and afterwards 
escapes into another county, and be arrested in the latter county, 
he may be brought before a justice of the county where the 

* Hawk. b. 2, c. 16, s. 1, & •. 8. f Stat 1788, ch^. 51. 

1 1 Chit C. L. 107, 108 ; Hawk. b. 2, c. 16, a. 6—10. 
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crime was committedy and be by such justice committed to the 
gaol of such county. By the statute of Massachusetts of 1820, 
chap. 52j where the offender, either before or after the issuing of 
the warrant, shall escape from the county in which the oflence 
is committed, be may be pursued and apprehended in any other 
coun^ of the commonwealth, and be conveyed back into the 
county in which the ofience was committed, and may be there 
committed to the prison of such county, either if the offence be 
not bailable, or if the party refuse to ofier sufficient bail. The 
course of proceeding under this statute is very plain and conven- 
ient. There seems to be no difficulty in executing its provisions 
in such a manner, as that the absconding party may be always 
conveyed back, and imprisoned in the county in wMch his ofience 
may have been committed, without the formality and expense 
of a habeas carpus^ or the old method of backing the warrant. ' 

But it is every day's practice, when an o&nder has committed 
an o&nce in one county, and flies into another before he is taken, 
to arrest him in the county where he has taken refuge, and there 
to bring lum before a jusdce to be by him committed to the com- 
mon gaol of such county, unless there be some special reason to 
the contrary ; as when there is an apparent danger that the party 
may be rescued. And it is also laid down, that an ofiender may 
be committed to the gaol next to the place where he is taken, 
whether it lie in the same county or not.^ When either of the 
courses last mentioned is adopted, the officiating magistrate 
ought to give immediate notice thereof to the Attorney General, 
or public prosecutor, that he may seasonably obtain an order of 
court, or habeas corpus, for the removal of the offender into the 
county where he is to be tried. 

The reason, why persons charged with crimes should be com- 
mitted to the gaol of the county, is, not merely that they can gen- 
erally be more safely kept there, bgt also that they shall be in the 
keeping and custody of the sheriff. 

The house of correction, in the several counties, is also a pris- 
on, to which justices of the peace are to commit certain offend- 

* Hawk. b. 2, c. 16, s. 8, and tiie authorities there quoted ; Id. a. 6. 
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ers. By the statute for suppres^g and puDishing rogues, vaga- 
bonds, be.* it is enacted, that houses of correction shall be 
provided in every county of the commonwealth, for the purposes 
stated in the statute ; and that, until such houses of correction be 
erected, the common prison in each county may be made use of 
for that purpose. To this prison, it is the duty of justices of the 
peace to commit all rogues, vagabonds, and idle persons, of the 
character and description contained in the second section of that 
statute, to be kept and governed according to the rules and or- 
ders of such houses. 

Althought the form of the mittimus does not, perhaps, require 
as much precision as an indictment or complaint, yet it must be 
framed with sufficient accuracy ; and the reason given for this 
particularity is, that if it be otherwise, and the party prosecuted 
escape, the officer may not be punishable ; and also, that if he 
be brought before the court by habeas corpus, the court ought to 
discharge or bail him.f Lord Hale, however, seems to be of a 
different opinion.| The formal requisites of a commitment ap- 
pear, by the most approved authorities, to be the following. 

1. Every final commitment must be in writing, and under the 
hand and seal of the magistrate, and show the time and place of 
making it.^ A magistrate, however, may, by parole, order a 
party to be detained a reasonable time, until he can draw out a 
formal commitment. || And it is said, that though advisable, it is 
not absolutely necessary to state, that the commitment was made 
by the justice in that character ; for though his audiority does not 
appear at the beginning of the mitdmus, it may be supplied by 
averment.ir In order, however, to show the jurisdiction of the 
magistrate to take cognisance of, and commit for an offence per- 
petrated out of his county, when the party has been apprehended 
there, as in the case of a person arrested in one county, for an 
offence conmiitted in another, it is said to be usual to state the 
fact in the commitment.** 

• Stat 1787, chap. 64. f Hawk. b. 2, c. 16, s. 16 ; 1 Chit. C. L. 109. 

\ 2 Hale, P. C. 122. § 2 Hale, 122 ; Hawk. b. 2, c. 16, 8. 18. 

II 2 Hale, 121, 122; 1 Chit C. L. 109; 7 East, 687. 
If 2 Hale, 122. «* 1 Chit C. L. 109. 
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2. It is said in Hawkins, and other English authorities, that 
the nUtiitmu may be made either in the King's name, or that of 
the justice awarding it ; and that the latter is the most usual.* 
But there seems to be no propriety or authori^ for issubg a pre- 
cept m the name of the justice. He is the mere instrument or 
organ of the Commonwealth, to enforce its laws and commands, 
and whatever he does, in his official capacity, ought to be done 
in the name of the Commonwealth. The mtttimuSf therefore, 
ought to be made in the name of the Commonwealth. 

3. The minimus should be directed to the sheriffi and consta- 
ble, and to the gaoler and keeper of the prison, and be generally 
to carry the party to prison.f When thus directed, it commands 
the former to convey the prisoner into the custody of the latter, 
and the latter to receive and keep him. j; 

4- The prisoner should be described by his name, if known ; 
and if not known, then it may be sufficient to describe the person 
by his age, stature, complexion, color of hair, and the like, and to 
add, that he refuses to tell his name.^ 

5. The mittimus ought to state that the party has been charged 
upon oath. For although in England, it is said that a commit- 
ment for treason, or the suspicion of it, without setting forth any 
particular accusation or ground of it, is vah'd, yet in this country 
no criminal process can be originated, nor can any man be re- 
stramed of his liberty, but by the oath of a citizen. There may 
be an exception to this rule, in cases of commitments made super 
visum, or upon view of the offence, by the committing magistrate, 
m which cases an oath is not requisite. || But in all cases of 
crimes committed upon the view, or in the presence of a magis- 
strate, whatever may be his authori^ to punish them, it is 
more fit and proper that he should act the part of a witness, rath- 
er than of a magistrate ; and that he should enter his complaint 
and procure a process from another justice.lT 

* Hawk. b. 2, c 16, s. 14; 1 Chit. C. L. 109. 
t Hawk. b. 2, c. 16, 8. 18. | Bum. J. Commitment 

§ Bum. J. Commitment, 111 ; See ante, as to warrant against an unknown 
penon. 
II 1 Leach, 167 ; 1 Chit. C. L. 110. K See ante. 
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6. But it is necessary to set forth the particular species of the 
crime, alleged against the parQ^, with convenient certain^, by 
whatever authority the commitment is made.* If it be for felo- 
ny, it must contain the species of febny, as " for felony of the 
death of J. S. or for burglary in breaking the house of J. S. &c. 
and the reason is, that it may appear to the judges upon the re- 
turn of a habeas carpus^ whether it be felony or not."f In the 
case of the Commonwealth v. Ward, it was decided, that amt^f- 
musj or warrant of commitment from a justice of the peace, 
ought to recite the complaint upon which it is founded ; and the 
habeas corpus act contemplates that the offence shall be plainly 
and specially expressed in the warrant of commitment.]; There 
are many reasons for requiring that the cause of commitment 
should be distinctly stated. For if no cause be shown, and the 
prisoner escape, it is said that the officer is not punishable.^ It 
is also said that a mittimus to answer such things as shall be ob- 
jected against him, is utterly void and against law.|| But Lord 
Hale, as before suggested, held a different opinion. He observes, 
that though it be true, that the cause of commitment, the date, 
apt conclusion, fisc. are regular and fit, he was far from thinking 
the warrant void that did not contain them ; and he thought that 
in an action for false imprisonment against the gaoler, a justifica- 
tion by virtue of such a warrant would be good ; and furdier, 
(contrary to the opinion of Lord Coke,) that if an escape be suf- 
fered by the gaoler upon such a warrant, it would be punishable 
m him.f It is said also in other books, tbat if the mittimus do 
not contain the cause of commitment ; that is, if it do not recite 
the complaint upon which it is founded, it will be no offence un- 
der the statute for regulating prisons, to assist or enable a prison- 
er to escape from prison.** How far this doctrine would be car- 
ried or applied in our courts, is yet to be ascertained. It is 
doubtless true, that an indictment against the keeper of a prison, 

* Hawk. b. 2, c. 16, 8. 16. t 2 WilB. 168, 159. 

I 4 Mass. Rep. 497. § 1 Chit 111 ; and other authorities there cited. 

II Bum. J. Commitment, 111 ; 2 Inst. 591. f 2 Hale, 122. 
«* 1 Chit. C. L. Ill ; 1 Leach, 97, 863. 
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either ior a voluntary or negligent escape, or i^ainst any other per- 
son for conveying instruments into a prison, to assist or enable a 
prisoner to escape, could not be maintained, without allegbg and 
proving that the prisoner was legally committed to the prison. 
Such, indeed, has been the practice in this commonwealth, in 
prosecutions upon the above mentioned statute. It will remain 
for our courts either to reconcile the opposite opinions of Haw- 
kins, Coke, and Hale, upon this subject, or to adopt and follow 
ths(t which they may deem the most reasonable and best sup- 
ported. 

The necessity of adhearing to the abovementioned requisites 
in a mittmuSf or warrant of commitment, is manifest from some 
of the provisions of the statute last mentioned ;* which are, that 
sheriffi of the respective counties shall keep a true and exact 
calendar or register of all prisoners, committed to any prison un- 
der their care, in a book provided and kept for that purpose only ; 
in which book, shall be fairly and distinctly registered the names 
of all the prisoners committed to prison, with their places of 
abode, additions, the time of their commitment, ^br what caiue, 
and by what authority committed ; and of such as are committed 
lor criminal ofifences, a description of their persons. And by the 
sixth section of this statute, ^ every gaoler or prison-keeper, at 
the opening of the Supreme Judicial Court, or other court having 
jurisdiction of crimes and offences within the county where he 
keeps the gaol, shall return a list of prisoners in his custody, 
therein certifying the cause for which, and the persons by whom 
they were committed, with the catue of their commitment, that the 
justices of the same courts respectively may take cognisance 
thereof, and proceed to make deliverance of such prisoners, ac- 
cording to law, for the crimes proper to the jurisdiction of the 
same courts respectively ; and also shall have the said calendar 
or register of prispners, ready to be inspected by the said courts." 
These particulars can only be made known to the sheriff or 
gaoler by the mittimus ; which ought to contain them, particular- 
ly and precisely stated, in order that the sheriff or gaoler may be 

* Stot 1784, chap. 41. 



110 THE comnnffENT. 

tbereby eDabled to make out and return his calendar of prison- 
ers, according to the requirements of the statute. 

A similar duty is required of sheriffi by the common law and 
practice in England, and by a recent statute.* Another reason 
given why a warrant of commitment should set forth the crime for 
which the party is committed, is, that if he be brought before the 
court upon a habeas corpus^ and it does not appear by the return 
that he is committed for, and charged with a criminal offence, 
the court will either discharge or bail him. And this rule is said 
to apply not only where no cause at all is expressed in the mit- 
timusj but also when it is so loosely set forth, that the court can- 
not judge whether it were a reasonable ground of imprisonment.f 
And therefore, if the commitment be for felony, it must not be 
pro felania generally, but it must contain the special nature of 
the felony. It is observed by Hawkins,| that there are prece- 
dents of commitments in good authors, for felony in general, 
without stating the specific accusation. In the case of John 
Wilkes,^ which was a commitment for publishing " a most infa- 
mous and seditious libel, entided the North Briton, number 45, 
tending to inflame the minds and alienate the aflTectioo of the 
people from his majes^, and to excite them to traitorous insinua- 
tions against the government," it was held insufficient, though it 
was urged that the libel ought to have been set fort, in order that 
the court, on a habeas corpus^ might be able to determbe the 
amount of bail. Cases are mentioned in Hawkins of this kind, 
where one was committed for manifold contumacy to the high 
commissioned court ; or for refusing to answer before them to 
certain articles ; for insolent behavior, and words spoken at the 
counsel board, all of which are very properly said to be not good 
without stating and showmg the specific nature of the offences. || 
It has been held that a commitment, which charged the defendant 
generally with insulting justices of the peace, without specifying 

• 2 Hale, 122 ; 66 Geo. III. 

t Hawk. b. 2, c. 16, s. 16 ; 1 Chit C. L. Ill, and other authorities diere cited. 

t Hawk. b. 2, c, 16, a. 16. § 2 Wils. 163, 169. 

II Hawk. b. 2, c. 16, a. 16, and the numerous cases ^ere cited. 
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what he said or did, is good.* But this decision seems repug* 
nant to the cases and principles laid down in Hawkins, and the 
other books of authority. And it is certain that such a conunit- 
ment would not be sufficient in this state, after the decision in 
Ward's case, before quoted.f 

When the facts of the case wiU warrant a commitment for 
felony (and for the same reason any other crime), the mit- 
timus should not be on nupteion of felony ; for it was said by 
Lord Mansfield, that on such a commitment a party has a right 
to be bailed under the habeas corpus act ; and that a person who 
faciUtates the escape of a party so committed, would not be in- 
dictable.]; The correctness of this opinion is not readily per^ 
ceived ; for there is no question that a magistrate, both at com- 
mon law, and by the statute of this commonwealth,^ may arrest 
and examine a supposed ofl^nder upon suspicion ; and if so, it 
is his duty to commit or bail him, if the ofience charged be of a 
capital nature, or beyond the jurisdiction of a justice to try. If 
then the arrest, examination, and consequent commitment, be 
legal, the party is no more entitled to be discharged or bailed up- 
on a habeas corpus^ because he was committed upon suspicion, 
than if he had been committed upon an absolute charge ; and 
it should seem that the duty of the court, upon a habeas corpus^ 
would be the same in one case as in the other ; that is, they 
would exercise their power of bailing, remanding, or discharging 
the party, as the result of the inquiry upon the habeas corpus 
would justify, whether he were committed upon suspicion or upon 
a positive accusation. 

Upon the subject of the present inquiry, that is, with what 
degree of precision the oi^nce charged, ought to be stated in the 
mxttimusj there is evidently considerable contradiction in the En- 
glish authorities. The cases are collated and apparendy thrown 
together without much order or method, in Chitty's late treatise 
on crimmal law. Some of them are not applicable to our laws 
and practice. There seems to be no difficulty in pointing out or 
adopting a clear and rational mode of procedure in this part of 

* 2 Bemaid, 155. f 4 Mass. Rep. 497. % 1 Leach, 96, n. a ; Id. 97, 898. 
^Hab. Coip. act, 1784, chq). 72; see additional act 1806, chap. 80. 
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a justice's duty ; for it is suggested, or rather it is clearly setded 
in Ward's case ; to wit, that the crime for which the party is 
committed should be set forth with the same precision in the 
mittimus^ that it is in the complaint ; and that for this purpose, 
the body of the complaint should be recited in the mittimus. 
When the description of the offence is long and very minute, as 
in cases of peijury, conspiracy, libel, Sec. perhaps if an abstract, 
or the substance of the complaint, be inserted in the mittimus^ it 
would not be invalid. This is always done in the capias which 
issues upon an indictment in these cases. 

It is said in the English books, that if the commitment itself 
be informal, yet, if the corpus ddicii appear in the deposition 
returned to the court, the defendant will not be bailed upon a 
habeas corpus, but remanded.^ We have no such practice as 
taking and returning depositions, in any stage of a criminal pro- 
cess, unless in some particular cases of urgent necessity, when a 
deposition is taken at the request of the defendant, and by the 
consent of the counsel for the government, to be used on the tri- 
al of a cause. In all examinations before a magistrate, the evi- 
dence is given viva voce by the witnesses, and in die presence of 
the party accused. When these examinations result in a com- 
mitment, and the party thinks himself entitled to be discharged 
or bailed, he brings his habeas corpus before the Supreme Ju- 
dicial Court, if in session, or some one of the justices of it, in 
the vacation. In the inquiry and hearing by the court or judge, 
the party complaining produces his witnesses, and in this man- 
ner the facts and circumstances, under which the crime was com- 
mitted, are fully inquired into, and thereupon the prisoner is 
discharged, bailed, or remanded, as the result of the inquiiy 
may justify. 

7. The mittimus should point out the place of imprisonment, 
and not merely direct that the party shall be taken to prison. 
When the commitment is to take place in a county where there 
are several common or coun^ gaols, the mittimus ought to di- 
rect to which of them the prisoner shall be committed ; for if 

* 1 Chit. C. L. 113, and cases Uiere cited. 
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the direction be, that he shall be committed to either of the gaols 
in the coonfj, the officer who is to convey him to prison and ex- 
ecute the warrant would be authorized to commit him to the 
most distant as well as the nearest prison to the place where he 
was examined. There is no necessity or propriety in giving the 
officer this power ; for, in general, it is proper that the commit- 
ment should be to the nearest prison, not only with the object of 
saving expense, but to prevent the opportunity of escape or res- 
cue. Whenever, through the insufficiency of the nearest gaol, 
or from any other cause, it is expedient to order the commit- 
ment to be made in one more distant, the magistrate, and not the 
officer who executes the warrant of commitment, ought to be the 
judge of this expediency. Many escapes have been efiected, 
during the conveyance of prisoners fit>m the place of ^examina- 
tion to distant gaols, by old ofienders, in the custody of in- 
experienced officers. And although they may ultimately be 
removed, from the gaols to which they are committed, to the 
place where they are to be tried, the danger of escape, and the 
expense attending their commitment, are considerably dimmish- 
cd by the mode of procedure here recommended. 

8. As to the time and mode of imprisonment, it is observed 
that the mittimus must have an apt conclusion. No precise form 
for this precept has been established by statute provision ; yet it 
seems to be as worthy of legislative interference, as most of the 
precepts, the forms of which have been established by legislative 
authority. We must therefore resort to the rules of the com- 
mon law as guides in this particular. The words used in the 
conclusion are, to detain the prisoner " until he shaU be discharg- 
ed by due course of law."* These words are said to be proper, 
only when the party is committed for an ofknce not bailable ; 
but when he is committed for want of sureties for a bailable of- 
fence, it is said to be usual to direct the gaoler to '< keep the 
prisoner in his said custody, for want of sureties, or until he shaD 
be discharged by due course of law." The mittimus may com- 
mand the gaoler to keep the party '^ in safe custody ; " for if 

* 2 Hale, 123 ; Hawk. b. 2, c. 19, 8. 18. 
16 
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every gaoler be bound by law to keep his prisoner in such cus- 
tody, there can be no objection to reminding him of his duty in 
the mittimus ;* and if the conclusion be irregular, it will not vi- 
tiate the mittimus ; and therefore, if a commitment, '' till further 
order," be made by a justice, yet a breach of prison, under such 
a warrant, would be an offence ; and if the party were removed 
by habeas corpus^ yet if the cause and manner of his commit- 
ment be such as to require his detention in custody, or his find- 
ing sureties, he shall be bailed or committed accordingly and not 
discharged, because the informal conclusion will be rejected. 
Such a warrant would be a good justification in an action of false 
imprisonment against the gaoler, though the right conclusion be 
omitted, or the wrong conclusion inserted. It is a lawful war- 
rant, notwithstanding the omission or incongruity of the conclu- 
sion, so as to make the voluntary permission of an escape, or the 
breach of prison, a punishable ofience.f 

No precise mode of btroducing the statement of the offence 
appears to be material. Either of the following forms will an- 
swer, " charged with feloniously assaulting," he. or " with hav- 
ing on," &c. or " charged with a misdemeanor, viz. with having," 
&c. or " for that he the said A. B. on," &c. ; and then recite 
the complaint, according to the decision in Ward's case.| The 
latter is decidedly the preferable form of introducing the state- 
ment of tlie crime, for which the party is to be committed. If 
the o^nce be against a statute, the description should close with 
the words, " contrary to the form of the statute in such case 
made and provided." This, indeed, will be only continuing the 
description of the offence in the complaint, if the complaint be 
properly drawn ; for the description, in aU offences against penal 
statutes, must conclude, " contrary to the form of the statute, 
(or statutes), in such case made and provided." 

The form of the mittimus states, at the beginning, the style and 
jurisdiction of the justice, and is directed to the constables of a 
town named in the mittimusj or to the sheriff or his deputy, and 

• Hawk. b. 2, c. 16, b. 16 ; 1 Stia. 8. f 1 Hale, 684. 

X 4 Mara. Rep. 497. 
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to the keeper of the particular gaol to which the justice intends 
the prisoner shall be committed ; and commands the sheri& and 
constable to convey the prisoner into the custody of the gaoler, 
and the gaoler to receive and keep him in the said gaol, until he 
shall be thence delivered by due course of law. 

It is the duty of the gaoler to receive the party ; and if he 
refuse, or unlawfully demand any thbg for receiving him, it is 
an indictable offence.* If the gaoler will not receive him, it b 
said the person who arrested him may, in such case, keep the 
prisoner in his own house.f The officer, to whose custody he 
was committed on the mittimus, may, in such case, keep the 
prisoner until the gaoler can be induced or compelled to receive 
him. 

The expense of convejring the prisoner to gaol is to be de- 
frayed by the government. This expense is sometimes made to 
exceed the bounds of reason or necessity, and when that is the 
case it will not be allowed by the court before whom the prisoner 
is to be tried.' There are no stated fees for that part of the ex- 
pense in the service of a mittimus, which usually constitutes the 
largest item, viz. the mode of conveyance and travelling, and the 
support of the prisoner on the way. These are regulated, as to 
the amount allowed, altogether by the discretion of the court. 
By the English statutes of 3 James I. and 27 Geo. II. the ex- 
penses of conveying the prisoner to gaol who is committed by a 
justice of the peace for any offence or misdemeanor, and also of 
his guard, shall be defrayed by the prisoner, if he have the means 
and ability to do it ; and if he refuse, the justice may issue his 
warrant to seize and sell a sufficient quantity of his goods, for 
this purpose. And when the prisoner has not money or goods 
in the county where he is taken sufficient to pay these expenses, 
the latter act directs that a justice may, by his warrant, order the 
treasurer of the county to pay the same. By the habeas corpus 
act, 31 Car. II. the charge of conveying an offender is limited 
so as not to exceed twelve pence per mile. A similar provision 
b this commonwealth would not only be extremely salutary, but 

* Dalt J. c. 170 ; 1 Chit C. L. 117. fid. 
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be the means of preventing exorbitant demands, and no small 
degree of imposition upon the government, in the usual expenses 
of a criminal prosecution. 

If the magistrate acting within the scope of his authority and 
jurisdiction, but taking an erroneous view of the effect of the 
evidence, should come to a wrong conclusion, and commit the 
defendant, and he should be afterwards discharged by the higher 
court on a habeas corpus, yet the ma^strate would not, on that 
account, be liable to an action of damages."*^ 

It is enacted by the habeas carpus act,f that every officer, to 
whose custody any prisoner shall be committed, shall, within six 
hours after demand madcj deliver such prisoner a true copy of 
the warrant or process by which he stands committed, under a 
penalty which is provided m the sixth section of the act. 

It will be recollected that the commitment, in all cases, must 
be for trial at the next term of ^e court for the county, in which 
the trial is to be had ; and that all recogiusances must also be 
taken for the next term of the court to which they are made re- 
turnable. 



CHAPTER VII. 



THE TAXATION OF COSTS, AND CERTIFTINO AND RETURNING THE 

PROCESS INTO COURT. 

It is a general*maxim of the common law, that the govern- 
ment neither pays nor receives costs. In England, although a 
criminal prosecution is considered as at the suit of the king, and 
is instituted and prosecuted in his name, it is in fact carried 
on by the prosecutor, and no costs, at commo law, were 
payable, whatever might be the event of the prosecution. 
But this discouragement to the prosecution of offenders has been 

* 14 East, 82 ; 1 Chit. C. L. 95. t Statute 1784, chap. 72, sec 6. 
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in some degree removed by several statutes.* By one of these 
it is enacted, that it shall be in the power of the court, before 
whom any parson had been tried and convicted, to order, at the 
prayer of the prosecutor, the treasurer of the county in which 
the oSEsoce was committed, to pay his reasonable expenses, and 
to make a further allowance for his time and trouble. And by 
a subsequent 8tatute,f a amilar allowance was to be made where 
the defendant was aeqtntted^B&ev a bcn&fde prosecution for 
which there was a reasonable foundation. By the proviaons of 
a more recent statute,} the fees of officers, b criminal prosecu- 
tions, have been materially altered, or done away ; and provisbn 
is made to indemnify the officers, out of the county rate, in pro- 
portion to the amount they had been accustomed to receive. 

As the government never pays costs, it follows that the defend- 
ant, though acquitted, must defend himself at his own expense ; 
unless in capital trials, in all which it is the practice, in this state, 
for the court to assign counsel to the prisoner, (who are bound, 
as a professional duty, to defend him on his trial, without pecuni- 
ary compensation,) and to direct his witnesses to be summon- 
ed at the public expense, and paid out of the public treasury. 

The statute of this commonwealth, establishing and regulating 
the fees of office, was originally passed February 13, 1796.^ 
It was a temporary act, and was to continue in force two years. 
By divers subsequent acts it has been revived, and contbued in 
force to the present time. 

A faithful adherence to the provisions of this statute, in the 
taxation of costs in criminal prosecutions, is a very important 
duty of a justice of the peace. It has been so differendy con- 
strued, or carelessly executed, that Utde uniformity has been 
preserved in the practice of justices, in the different counties, 
and even m the same county. From these causes, the bills 
of cost, sent up to the Supreme Judicial Court, have varied in 
amount from twenty-five to a hundred per cent, for similar fees 
and services. Yet the fees of the several officers are stated in 

* 4 B]a. Com. 861, 862 ; 1 Chit. C. L. 826. f 18 G«o. III. 

1 66 Geo. III. § Statute 1796, chap. 41. 
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the statute with very little ambiguity. There appears to be but 
one instance where a justice is permitted to use his discretion as 
to the amount of the fee or compensation to be taxed ; and that 
is, to the officer for summoning witnesses, whose fees, in some 
special cases, may be increased to what the court may judge 
reasonable. This discretion, upon a liberal construction of the 
statute, may be extended to justices, as well as other courts, al- 
though the former are not expressly mentioned. In aU other 
cases, the fees allowed and accruing upon a criminal prosecu- 
tion before a justice, appear to be plainly and explicitly stated in 
the statute. 

It requires some degree of firmness in an acting magistrate, to 
restrict officers and witnesses, particularly the former, to their 
legal fees in the taxation of costs. They generaUy think them- 
selves inadequately compensated by them ; and in some special 
instances and services, their complaints are just. When their 
bills are to be examined and allowed in the Supreme Judicial 
Court, there is a power in that tribunal, (which has always been 
liberally exercised,) to allow them an adequate compensation. 
But it is doubted whether justices of the peace can legally exer- 
cise such power, in cases confined to their own jurisdiction. 
When extra, exorbitant, or unlawful fees and expenses are charg- 
ed and claimed by officers or witnesses, in cases to be sent up to 
the superior courts for trial, the justice, strictly speaking, cannot 
allow or disallow them. In these cases, the whole process, and 
every thing pertaining to it, are transferred from the justice to the 
higher courts, there to be finally examined and decided upon. 
But it is the duty of the justice to require those who claim the 
extra allowance, to state minutely and specifically the items of it ; 
which he is to insert in the bill of cost, that when it is copied 
and sent up, it may appear for what particular services or ex- 
penses the extra allowance is claimed. A more particular di- 
rection upon this subject will be given hereafter, when the seve- 
ral items of a bill of cost are considered. Widi respect to the 
justice's own fees, although, in practice, there has been a con- 
siderable difference in the sums charged by di^rent justices for 
»milar services, yet they are so plainly stated in the statute, which 
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we usually call the fu biUj that there seems to be no difficult 
b correctly ascertaining them. 

The fees to be tax|d in a criminal process, before a justice of 
the peace, are, 1st, those of the justice ; 2d, those of the wit- 
nesses ; and 3d, those of the officer and his assistants. 

1. The fees allowed to a justice are for receiving a complaint 
and issuing a warrant, ^y cents. The term " receiving a com- 
plaint," by practical construction, bcludes the duty of drawing 
it up. In ordinary cases, the party complaining applies to the 
justice, states the nature of his complaint, which the justice 
thereupon reduces to legal and technical form. Sometimes, 
when the crime to be prosecuted requires a long and very par- 
ticular description, as perjury, conspiracy, Sec. the complainant 
applies to counsel, has his complaint drawn up, and presents it 
to the justice ready written. There is no objection to this prac- 
tice whenever the party thinks proper to adopt it ; and in the 
prosecution of offences which require a long and technical de- 
scription, it is, on many accounts, convenient and useful. Justi- 
ces of the peace, who have not had a professional education, are 
generally incompetent to this undertaking ; yet the constitution 
requires that no person shall be held to answer to an ofiencc 
until the same is formally (that is, technically) as well as sub- 
stantially described to him in the complaint or process upon 
which he is arrested. 

But as the prosecution of crimes in this country is not only in 
the name, but purely by the authority and instrumentality of the 
government and its officers, and not, as in England, by the in- 
strumentality of an individual prosecutor, whoever originates a 
public prosecution has a right to have the accusation drawn up 
and proceeded upon, free of expense to hin^ either by the mag- 
istrate or public prosecutor. And therefore this duty of dramng 
up the complaint, as well as receiving it, in aU criminal prosecu- 
tions which are originated before a magistrate, devolves upon 
him ; and thence arises the necessity of his being weU versed in 
this branch of his duty. It may not be improper to repeat in 
this place, that the common practice, in this state, of making the 
warrant and complaint upon the same sheet of paper, and send- 
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ing the latter out of the hands and power of the magistrate into 
the hands of the oiEcery to be carried wherever he is obliged to 
go to execute his warrant, to be examined^ exposed, lost, or de- 
stroyed, instead of remainmg in the office, and on the files of 
the justice, b liable to serious objecticHis. 

The next item, in the bill of cost to be taxed for the justice, 
is for entering the complaint, rendering judgment and recording 
the same, examining, allowing, and taxing the costs, and filing the 
papers, seventy-fite cents. The duty for which this sum is al- 
lowed, as it is expressed in the fee bill, comprehends the whole 
proceedings on the exaimnation and trial, firom the arraignment 
of the defendant, to the renderivg of judgment and taxation of 
costs. This is generally a very inconsiderable allowance for the 
service required ; and in some instances, it b wholly madequate. 
In many cases the examination necessarily occupies a whole 
day ; the party is often necessarily detained, either by commit- 
ment or recognisance, for further examination, and then, several 
hearings upon different days may be required. There is no ex- 
isting statute provision to remedy thb inconvenience. But it has 
been remedied in certain cases, by the general discretionary pow- 
er vested in the Supreme Judicial Court, which is always exer- 
cised in favor of magbtrates whose services, in the cases alluded 
to, cannot be compensated by a strict limitation to their establbh- 
ed fees. Thb liberality has been generally confined to exami- 
nations in capital cases ; but it has also, m some few special and 
extraordinary instances, been extended to others. The exami- 
nation of prisoners, charged with homicide and other capital ofifen- 
ces, (especially in the country,) is usually and necessarily attend- 
ed with great labor, anxiety, and responsibility, on the part of 
the magistrate. It js evident that the established fees, in these 
cases, are wholly inadequate to the services rendered to the gov- 
ernment ; and, therefore, it has been usual for the magbtrate, or 
magistrates, (if more than one are called to attend the examina- 
tion,) to make out an account agabst the Commonwealth, in 
which is charged their actual expenses, including a reasonable 
allowance for their time. Such accounts, containing reasonable 
charges of thb nature, have been allowed. In some few instan- 
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ces, ainikr allowances have been granted, in the Supreme Court 
of this state, for extra services in the examination of cases not 
capitaJ ; such as arise in the detection and prosecution of bands 
or companies of counterfeiters of bank notes ; high handed and 
dangerous riots, he. Allowances of this description, however, 
are rarely made, and are not to be expected by magistrates, un- 
less in cases attended with extraordinary difficulty and labor. 

The next item of fees, allowed to the justice, is, for recognis- 
ing persons charged with crimes, for their appearance at court, 
and for certifying and returning the same, with or without sureties, 
twenty-five cenU^ to be paid by the person so recognising. As 
this fee is to be paid by the party w1m> enters into the recognis- 
ance, it cannot be charged to the government, and consequently 
must not be put into the bill of cost. The reason for requiring 
the party to pay this fee, probably is, that he is bound to provide 
and tender his sureties, and to do aU other things that may be 
necessary to endtie him to be discharged upon his producing 
sufficient bail. The ser^ce required for this fee may be out of 
all proportion to its amount. One part of this service is to certify 
and return the recognisance to court. When the justice lives 
in the town where the court is holden, the duty of returning the 
recognisance is attended with litde trouble ; but a justice, who 
resides at a distance from the shire town, nnist either travel thith- 
er himself to return the recognisance, or intrust it to the care and 
conveyance of others ; and if, in either case, it is not delivered 
into court, or returned to the clerk's office on the morning of the 
first day of the term, he is liable to a fine for the neglect.* In 
such cases the established fee is wholly inadequate to the service 
required. 

The fact is, that when the act establishing the fees of office 
was made, justices of the peace constituted the Court of €rene- 
ral Sessions of the Peace in the county. It was then not only 
dieir duty to attend that court, but they were paid for their travel 
and attendance. The recognisances, therefore, taken for that 
court J were delivered in by the justices in the due course of their 
official duty, and without extra trouble. But since the abolition 

* Ex parte Neal, 14 M. R. 206. 
16 
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of the Court of Sessions, the justices have not this privilege in 
the return of their recognisances. And therefore the fee at pres- 
ent allowed for that service ought to be enhanced. 

The last item in the bill of cost to be taxed for the justice, is 
a mitiimus on a criminal accusation, twenty-five cents. In another 
part of the fee bill, under the head of "Justices' fees," there is an 
allowance of ten cents for every subpoena. As this is put down 
among the fees of a justice in civU cases j it was probably intended 
by the framers of the fee bill, to be restricted to a civil process. 
By the second section of the act, vestmg certain powers in justi- 
ces of the peace in criminal cases,* they are expressly authorized 
to grant svbpmnas for witnesses in criminal cases pending before 
any of the courts, and before themselves ; but no fee for such 
suJbpanas is established by that act ; nor is such fee otherwise 
established in the fee bill, than is before stated. As it is reason- 
able, and not inconsistent with the act, that this fee ^ould be 
taxed in criminal cases, it has been the practice to allow it. 

There are no other fees mentioned or contemplated in the act 
establishing and regulating the fees of officers, to be allowed a 
justice of the p6ace in a criminal prosecution, than those already 
stated. There are, however, some other duties and services ne- 
cessary in such prosecutions, for which no established fee is or- 
dained, but which have been usually charged and allowed. The 
first of these is the duty of recognising the witnesses on the part of 
the Commonwealth, and enjoining upon them a punctual attend- 
ance upon the court. The practice of recognising the witnesses to 
testify on behalf of the Commonwealth, is not regulated by any 
statute. It is sanctioned by constant usage, grounded, (it is pre- 
sumed,) upon the two statutes of 1 & 2, and 2 fis 3 of Phil. & 
Mary, by which express authority is given to a justice to bmd 
over witnesses to appear and give evidence against a part^ indict- 
ed. For the taking of tlie recognisance of witnesses, the same 
fee has been allowed, as is established for taking the recognisance 
of the party. Whenever this duty is neglected, the consequences 
are extremely embarrassing, and occasion great and unnecessary 
expense in summoning die witnesses, and in the consequent de- 

* SUtute 1788, chap. 51. 
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lay of the business of the grand jury ; all which may be prevent- 
ed without inconvenience to the magistrate, by doing his duty in 
this particular. When the witnesses are all present, one recogni- 
sance for the whole of them is sufficient, and is all that will be 
allowed the justice m the taxation of his costs. To this rule, 
however, there doubtless may be exceptions; as where the re- 
cognisances of the witnesses are necessarily taken at difl^nt 
times. 

The other duty of the justice in these prosecutions, for which 
no established fee is provided, is that of making out, certifying, 
and sending up with the recognisance, a copy of the process. 
The fee which, in ordinary cases, the court have allowed for 
these copies, has been one doUar. But in particular cases a larger 
and more adequate allowance will be made, in proportion to the 
length of the documents copied. The statutes of Phil. & 
Mary, before mentioned, enact, that the justices who bail^ or com- 
mit for the offences therein specified, shall certify the examina- 
tions as well as the recognisances, at the next court of general 
gaol delivery to be holden within the linuts of their jurisdiction. 
Our practice of returning copies of the process, as well as of the 
recognisance, is probably founded upon these statutes ; for we 
have no statute provision upon the subject. It does not appear 
by any statute, that any part of the process is required to be re- 
turned or sent up, except the recognisance of the party ; and 
this is not required by any positive enactment, but only by impli- 
cation suggested in that part of the fee biO, which allows a fee 
for certifying and reiuming it. Tlie necessity of depositing it 
in the court to which it is returnable, is, indeed, dictated by the 
nature of the instrument ; for the recovery of the penalty cannot 
otherwise be enforced. It is remarkable that no statute provision 
is made or contemplated, sanctioning and regulating the practice 
of taking and certifying the recognisances of witnesses in crimi- 
nal cases ; and that no form of a scire facias, either upon the for- 
feiture of such recognisances, or of the recognisances of the 
party and his sureties, is established in the act of prescribing the 
form of writs in civil cases.* All our practice, upon these im- 

^ statute 1784, chap. 2S. 
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the bill of cost is certified to the county treasurer, accompanied 
with an order of court to pay the amount, the name of every 
person who is to receive any part of it must appear upon the bill, 
to enable the treasurer to settle and pay it ; the mode of doing 
which is, for each person whose name is in the bill, to receipt 
upon the back of it, when his fees are received. And it is not 
sufficiently correct to carry out the amount of a witness's fees, 
without stating the number of miles he has travelled, and of the 
days he has attended.* And when witnesses are summoned to 
testify on several prosecutions, pending at the same court, the rule 
is to allow them their travel in one case, and their attendance in 
all the others. 

3. The fees of sheriffi and constables, on a criminal process 
returnable before a justice of the peace, require a particular ex- 
planation. With respect to such of them as are specially stated 
in the fee bill, there can exist no difficulty or uncertainty as to 
their amount, — but with respect to such as may be increased or 
diminished at the discretion of the court, the adjustment of them 
is frequendy attended with no small degree of trouble and diffi- 
culty. 

The first item is for the service of the warrant, thirty cents. 
The second is for aid in criminal cases. The sums stated in the 
fee bill are, to each person employed as aid, for every twelve 
hours' attendance, including expenses, one dollar, and .so in pro- 
portion for a greater or less time ; znd four cents for each mile's 
travel, going out and returning home. 

Impositions, sometimes practised by officers in their charges 
for the services of aids, may be prevented by proper caution in 
the magistrate. The fees and charges in the officer's return of 
the warrant ought to be particularly inspected and corrected, at 
the time when it was made. And the justice ought to require, 
that the names of the persons employed as aid, together with the 
precise number of hours that each of them were employed, to- 
getlier with the amount of travel of each person thus employed, 
should be specially stated in tlie officer's return. No bill of cost 

* See post, the form of the bill of cost 
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can be correctly taxed, or ought to be allowed, without such spe- 
cification. The practice of some officers is to charge a round 
sum for aid, without naming the persons, or specifymg the time 
or distance of their attendance and travel. Charges thus loosely 
made, are constantly rejected in the final taxation of the costs in 
the Supreme Court. The consequence is, that the officer is not 
only delayed in the receipt of his legal fees, but is obliged to 
make a specyd application to the court for their allowance ; and 
thus the trouble of taxing the bill, and finishing the proceedings in 
the process, are gready and unreasonably mcreased. But if the 
directions above given are complied with, viz. for the justice to 
require the officer to state in his return the names of the persons 
employed as aid, the number of hours they were employed, and 
the number of miles they have travelled, it can be seen at once 
whether the fees, for the service of the warrant, are legally and 
correctly charged. And it is the duty of the justice in all cases 
where the officer refuses or neglects to comply with these direc- 
tions, to refuse to certify the copy of the return. 

The next item allowed to officers b, for summoning witnesses 
in criminal cases, ten cents for each witness, and his travel, which 
is to be the same as on the service of a warrant, which will be 
presently noticed in considering that item. This fee, for the offi- 
cer's travel on the service of a summons for witnesses, may, by a 
provision in the fee bill, be increased, in special cases, to what 
the court may judge reasonable. This is a very proper and ne- 
cessary provision ; for it often happens that the attendance of a 
witness may be unexpectedly required under circumstances 
which render a special service of the summons bdispensable. 

The practice of converting the warrant into a summons, that 
is, the naming of the witnesses at the close of the warrant, and 
commanding the officer to summon them, making that a part of 
his duty in the execution of the warrant, has, by some judicious 
magistrates, been thought to be liable to objections. The incon- 
venience (if any) of this practice must depend upon the circum- 
stances of each particular case. When the arrest and safe keep- 
ing of the prisoner can be accomplished, and the witnesses sum- 
moned at the same time, without danger of an escape, and with- 
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not even the guUty^ should suffer hunger or thirst in a christian 
land ; it rather adopts and follows the divine and heavenly spirit, 
which enables the prisoner to say, " I was an hungered, and ye 
gave me meat ; I was thirsty, and ye gave me drink ; I was sick 
and in prison, and ye came unto me." There have been cases 
where the officers hate undertaken to supply their prisoners with 
spirituous liquor, and to charge it as a part of the expenses of 
executing tlie warrant. Such a charge cannot be allowed under 
any circumstances, unless the liquor was necessary and used as 
a medicine. Extra services, as they are denominated, without 
any specification of their nature, or of the necessity of perform- 
ing them, will always be rejected, when charged in that manner 
in the execution of any precept. 

The practice of some officers, of charging fees several times 
over, for what is in fact but one service, is not legal, and requires 
notice and correction in the magistrate ; as when an officer has 
several warrants or other precepts against the same individual. 
Instances have occurred, where the fees of persons employed as 
aid have been charged upon as many warrants as the officer may 
have had commited to him, against the same person, though upon 
but one and the same arrest. Although the prisoner may be 
considered to be in his custody on each of the warrants, yet the 
services of the aid in guarding the same individual, when charged, 
or pretended to be performed several times over, are altogether 
fictitious; and no reason can be assigned for allowing them. 
The practice in the Supreme Court has been, to aUow, in all 
these cases, for such services as have been actuaUy petfarmedf 
and no more. 



When the examination is concluded, and the justice decides 
that the party shall be committed, or bound over to answer to the 
offence, the last act he has to perform is that of certifying and 
returning the recognisances and other parts of the process, into 
court. We have heretofore seen* the reasons why he should 
commit or bind over the party to the Court of Common Pleas, 
and not to the Supreme Court, in certain cases, within the juris- 

* Ante, p. 96. 
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diction of the fonner court. Those parts of the process, which 
it is expedient or necessary that the justice should copy and send 
up, have also been stated.* 

This part of the duty of the justice is so connected with the 
administration of jusdce in the courts of superior jurisdiction, as 
to be of great importance in the economy and despatch of busi- 
ness in those courts. A want of accuracy or punctuality in the 
discharge of this duty, produces great embarrassment, delay, and 
expense, in the courts before which the accused party is to be 
tried. If the justice neglect to recognise the witnesses on 
the part of the Commonwealth, or to impress upon their minds 
the necessity and duty of an early and punctual attendance upon 
the court ; or if he neglect to certify and return his copies of the 
process in due season, the court, the grand jury, the public pros- 
ecutor, and all others connected with the prosecution, are great- 
ly embarrassed and delayed. If magistrates would seriously 
reflect upon the evils which are the consequence of such negli- 
gence, they would doubtless be in a great measure prevented. 
They should consider that the grand jury (seldom consisting of 
a less number than twenty-three) may be prevented from pro- 
ceeding on their business, if the documents necessary for their 
exaniination are withheld, or the punctual attendance of the wit- 
nesses prevented by their negligence or misinformation. The 
loss of a day is frequendy the consequence of this negligence. 
An industrious and respectable portion of the community are 
subjected, most unreasonably, to the inconvenience and vexation 
it occasions. The expense to the county, and the waste of pre- 
cious time, increase this catalogue of evils, which, to those who 
are in the habit of punctuality themselves, are grounds of just and 
loud complaint. 

Some apology may be allowed to those justices who reside at 
a distance from the places where the courts are holden ; for there 
is no fee or allowance established by law, for their travel and 
odier expenses in attending the court to deliver in the papers of 
which they are required to make return. There ought to be 

*Aiite, p. 124. 
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proraioo made bjr law to dus efllecf ; and abo to punisby hy 
proper penalties, all neglects of this kind. Justices are, indeed, 
now puoisbable for them, as contempts of court ; instances of 
which are well recollected in the Supreme Judicial Court of 
Massachusetts.* It seems, however, unreasonable, that they 
should be thus punishable for the neglect of a duty, for the per- 
formance of which the law allows them no compensadon. The 
consequences frequently have been, that they intrust the return 
of their papers to a careless friend or attorney, by whose ne^ 
geoce or inattention the mischief is often occasioned. 

Having stated the reasons why a justice should commit or bind 
over the party for trial to the Court of Common Pleas, in pref- 
erence to the Supreme Judicial Court, in all cases excepting such 
as are exclusively cognizable in the latter court, it may not ba 
amiss to state also what ounces may properly be referred for 
trial to the Court of Common Pleas. They are, all assaults and 
batteries not committed with a Jklooious intent. But if commit* 
ted with intent to murder, rob, or to commit a rape, they are 
called fdonitu auaidU^ and cannot be punished in tbe coiuts of 
inferior jurisdicuon. And when an assault and battery has been 
committed with such violence, or with such weapons, as to en« 
danger the life of the par^, the offender ought to be sent fiar 
trial and punishment to the Supreme Judicial Court 

Riots also are cognizable m the Courts of Common Fleas ; 
and unless committed under circumstances greatly aggravated, 
the oflknders ought to be sent to that jurisdiction for trial and 
punishment, by the magistrate before whom the process is origi* 
nated. But when committed in a higb4ianded manner, under 
circumstances particularly atrocious or terrifying; as when 
committed in open opposition to public authority, they oi^bt 
to be examined, tried, and punished in the highest judicial 
courts. 

Simple larcenies, where the property stcden does not exceed 
in value or amount the sum of one hundred doUan^ are abo 
cognizable in the Courts of Common Pleas, and it is the duty of 
a magistrate, in all such cases, to send the part^ there lo be tri* 

* Ex put* Netl, 14 IL B. 205. 
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ed. Bat if the larcenjr be committed in wnj btnlding which is 
meotioaed in the statute for the punishment of larcenies* and 
robberies, or if the larceny be from the person of another, it 
canaot be tried in the Court of Common Pleas. There are 
numerous other ofl^ces which are cognizable in the Courts of 
Common Pleas, the prosecutions for which are not usually brought 
before a justice in the first instance, but which are commonly 
prosecuted by complaint to the grand jury. With respect to 
these, and all others cognizable in that court, when the complaint 
is brought before the grand jury of the Supreme Judicial Court, 
it is the practice to turn the complainants over to the grand jury 
of the Courts of Common Pleas, unless the offender has been 
committed or is under recognisance for trial before the Supreme 
Court ; in which cases the complaint ought to be there exambed 
and finally decided upon. 

With respect to one class of inferior ofiences, viz, all offences 
against the statute " providing for the due observation of the 
Lord's day,"f it has been decided that all such offences are 
originally and exclunvely cognizable before the Courts of Com* 
iDoa Pleas, and justices of the peace, in the manner expressly 
provided in the thirteenth section of that statute ; and that the Su- 
preme Judicial Court have no original jurisdiction of any of 
those offences.} This was the unanimous opinion of the court 
in Jofanson'i^ «ase. See the opinion of Sedgwick J. in that case, 
very fully stated. 

It is hardly necessary to remark, that persons charged with all 
other offences, whether capital or not capital, of the higher and 
more atrocious character, must be committed or bound over for 
trial, to the Supreme Judicial Court ; and that they cannot be pro- 
ceeded upon in any of the courts of inferior jurisdiction. This 
distinction, between the crimes of which the lower courts have a 
jurisdiction concurrent with the Supreme Judicial Courts, and 
those winch are exclusively cognizable in the latter court, ought 
to be clearly understood, and carefully attended to, by acting 
ma^strates ; for it has irequendy happened that they have, by 

* Statute 1804, chap. 148. f Statute 1791, diap. 58. 

1 8 M. R. 87, Commonwealth «. Johnaon. 
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mistake, committed or bound over persons for trial to the Courts 
of Common Pleas, for crimes which are not cognizable in that 
court. The consequence has been, that the time and expense 
incurred by the process, have been in great measure lost ; for 
no order or proceeding in such case can be had in the Common 
Pleas, except to order the party to be remanded, or to find sure- 
ties for his appearance at the next Supreme Court to answer to 
the accusation. 

When all the proceedings upon the process are completed, 
there is no remaining duty for the justice to perform, but to re- 
turn his papers into the court in which the party is to take his 
trial. Great care and punctuahty are necessary on the part of 
the magistrate, in the discharge of this duty ; and great embar- 
rassment and vexation are die certain consequence of his neglect 
of it. He will have discharged this duty correctly only when he 
has done one of two things, viz. either deposited his record and 
papers in the clerk's office of the court, on or before the morning 
of the day on which the court is to be opened ; or by delivering 
them into the hands of the public prosecutor, on some day pre- 
vious to the sitting of the court, or on the morning of the day on 
which it is opened, and before the grand jury are empannelled. 
Whenever the justice neglects to do one or the other of these 
things, he is in danger of the censure of the court, and, as we 
have seen,* of being fined for a contempt. The practice has 
been for justices who live at a distance from the shire town, to 
send their papers by some friend or attorney who has business 
at court. Whenever a magistrate takes the risk of doing this, 
he will find it for his interest to give his messenger a very par- 
dcular charge as to the consequences of a neglect to deliver them 
m such season as is herein stated to be necessary. Attomies and 
others, to whom these papers are intrusted, frequendy have no 
occasion to attend the court on account of their own business, 
until the afternoon of the first day of the term. And then it is 
natural for them to think of their own business first, and after- 
wards, that of their fi*iends. Instances have occurred when the 

•Ante, p. 108, 132. 
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person intrusted with the return of a justice's process, has wholly 
foi^otten that he was the bearer of it. The grand jury and all 
others connected with the prosecution, are not only hereby de- 
layed, but undergoing the severest trial of their patience. A 
day in the most busy season of the year is wasted ; the expenses 
of the prosecution enhanced, probably doubled ; and the magis- 
trate mortified and rendered liable to punishment for negligence ! 
It was the remark of a late venerable judge in Massachusetts,* 
that *' punctuality was a great repviblican virtue.'' It is certainly 
a virtue of great and indispensable importance in all judicial pro- 
ceedings. 

The want of punctuality in those magistrates who have papers 
to be returned for the use of the judicial courts, frequently arises 
from a very erroneous impression, that no business is usually 
done on the first day. This has been in years that are past, in 
some degree, the case ; but it is so far fit)m being true now, that 
when there is a punctual attendance of the juries, witnesses, 
parties, and others, the busbess of the court usually commences, 
and causes are tried in the morning of the first day of the ses- 
sion ; and several instances have lately occurred, where, in cap- 
ital cases, the witnesses have been examined, the bill found by 
the grand jury, the prisoner arraigned, and the day assigned for 
his trial before the adjournment of the court on the morning of 
the first day on which it convened. It is manifest, that there 
must be a great saving of time and expense, by this punctuality 
and despatch ; but it depends much upon the attention and vigi- 
lance of magistrates who undertake the examination of public 
prosecutions, whether the benefits of them are generally real- 
ised. 

Whenever, therefore, a magistrate has taken the exambation 
of a person accused of an ofience, the record and process of 
which it is his duty to return to court, he ought -either to deposit 
iiy with his own hand, in the clerk's office of the court to which it 
is made returnable^ on or before the opening of the court on the 
morning of the first day of the term ; orhe ought to deliver it, 

^Tlie.late Judge 
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vnA his own hand^ to the attorney general^ or other public prose^ 
eutor attending the courts before the grand jury are empannelled. 
But if such magistrate will take the risk of sending up his record 
and process by some other person, when he delivers him the 
papers he ought to say to him, " These papers must be deposUed 
in the clerVs office of the court on the morning of the first day 
of the session ; or they must be delivered into the hands of the 
attorney general^ or other public prosecutor ^ before the grand 
jury shall be empannelled. If you fail to do it^ I shall be liable 
to punishment for the neglect^ and great embarrassment^ dday^ 
and public injury^ may also be the consequence of your inaitenr 
tion:' 



PART II. 



The foUowing are the forms of the several parts of a crimiDal 
process before a justice of the peace, from the beginning to the 
conclusion of the proceedings* A case of larceny is selected, 
as being an ofEsoce which most frequently occurs. Many other 
forms are added, taken from the English authorities. 

Form of the Complaint. 

To A. B. JBsquire, one of the Justices of tbe Peace within and for the countjr 

of Suffolk. 

C. D. of Boston, in the said county of Suffolk, blacksmith, 
upon his oath complains, that on the tenth day of June in the 
year of our Lord one thousand eight hundred and twenQr-three, 
at Boston aforesaid, in the county aforsaid, the following goods, 
viz. one silver watch, of the value of twenty dollars, of the goods 
and chattels of the said C. D., then and there in the possession 
of the said C. D. being found, was feloniously taken, stolen, and 
carried away, against the peace of the said Commonwealth, and 
contrary to the lorm of the statute in such case made and pro- 
vided ; and the said C. D. has probably cause to suspect and 
doth suspect,* that E. F. of said Boston, laborer, did lolonious- 
Iv steal, take, and carry away the goods and chattels aforsaid. 
He therefore prays that the said E. F. may be apprehended and 
held to answer to said complaint, and dealt with relative to the 
same as law and justice may require. Dated at Boston afore- 

* Where the fact of stealing by the deft, is within the actual knowledge of the 
complainant ; the allegation in the complaint ought to be positively asserted, and 
not upon suspicion. 

18 
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said, this tenth day of July, in the year of our Lord one thousand 
eight hundred and twenty-three. C. D. 

Suffolk S3. July lOtl], 1823. The said C. D. made oath to 
the truth of the foregoing complaint. 

Before me, A. B., Justice of the Peace, 

Form of the Warrant upon the above Complaint.* 
Commonwealth of Massachusetts. 

Suffolk ss. To the SheiifT of the said county of Suffolk, or his Deputies, or 
(L. S.) any of the Constables of the city of Boston. Greeting. 

These are in the name of the Commonwealth of Massachu- 
setts, to command you, and each of you, upon sight hereof, to 
take and bring before me the subscriber, one of die justices of 
the peace for the said county of Suffolk, or some other justice 
of tnc peace within and for the said county, the body of £. F. 
of Boston, in the said county of SufS)lk, laborer, if he may be 
found in your precinct, to answer to the said Commonwealth on 
the complaint of C. U. of said Boston, blacksmith, this day 
made x>n oath before me the subscriber, that on the tenth day of 
June now last past, at Boston aforsaid, one silver watch of the 
value of twenty dollars, of the goods and chattelsf of him the 
said C. D. and in his possession then and there being found, 
were feloniously stolen, taken, and carried away, against the 
peace of the said Commonwealth, and contrary to the form of 
the statute in such case made and provided ; and that he has 
probable cause to suspect and doth suspect, that the said E. F. 
did feloniously steal, take, and carry away the goods and chattels 
aforesaid. Hereof fail not at your peril. Given under my hand 
and seal at said Boston, this tenth day of July, in the year of our 
Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace. 

Form of the Record and Order to recognise. 

Suffolk ss. At a Jusdce's Court, holden before me the sub- 
scriber, one of the justices of the peace within and for the said 
county of Suffi>lk, on the tenth day of July, in the year of our 
Lford one thousand eight hundred and twenty-three. Be it re- 
membered, that E. F. of Boston, in the said county of Suffolk, 

* See ante, p. 26, for the reasons against drawing the complaint upon the 
same sheet with the warrant 

t Whpre gold or silver coin are among die articles stolen, the words ** and 
monies" should follow the words " goods and chattels." 
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laborer, is brouglbt before me by virtue of a warrant, duly issued 
upon the complaint of C. D. &c. wherein tlie said C. u. com- 
plains [here insert the con^taint^, which complaint being read 
and heard b^ the said £. F., he the said E. F. is asked by me 
the said justice, whether he is guilty or not guilty of the offence 
charged upon him in manner and form aforesaid, who pleadeth 
and saitb, that he is not guilty ; but after hearing divers credible 
witnesses, duly sworn to testify the whole truth relating to the 
premises, and it thereupon appearingto me that there is probable 
ground to believe that the said E. F. is guilty of the o&nce 
charged upon him in the aforsaid complaint, it is therefore con^ 
sidered and ordered by me the said justice, that the said E. F. 
recognise to the Commonwealth in the sum of one hundred dollars, 
with sufficient sure^ or sureties in the like sum, for the personal 
appearance of the said E. F. before the next Supreme Judicial 
Court to be holden at Boston within and for the county of Suflblk 
[or to the Court of Common Pleasy or Municipal Court of 
the city of Boston, as the justice shall order^j on the firrst Tues- 
day of November next, then and there to answer to such matters 
and things as shall be objected against him the said E. F. on 
behalf of said Commonwealth, but more especially to the afore- 
said complaint of the said C. D., and to do and receive that 
which shall then and there be enjoined upon the said E. F. by 
the court aforesaid, 

A. B., Justice of the Peace, 

Form of the Recognisance of the Party, in pursuance of the 

foregoing Order. 
Commonwealth of Massachusetts. 

Suffolk ss. Memorandum, that on the tenth day of July, in 
the year of our Lord one thousand eight hundred and twenty- 
three, personally appeared before me, A. B. Esquire, one of the 
justices of the peace within and for the said county of Suffi>lk, 
£. F. of Boston aforesaid, laborer, and G. H. and I. J., both of 
said Boston, cordwaners, and acknowledged themselves to be 
severally bdebted unto the Commonwealth of Massachusetts in 
tlye respective sums following, to wit, the said E. F. as principal, 
in the sum of one hundred dollars, and the said G. H. and 1. J. 
as his siu*eties, m the sum of fifty dollars each, to be levied on 
tbeir goods or chattels, lands or tenements, and in want Uiereof 
upon their bodies, to the use of the said Commonwealtli, if 
default be made in the performance of the condition follow- 
ing. 
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The condidon of this recognisance is such, that if the said E. F. 
shaD personally appear before the justices of the Supreme 
Judicial Court, next to be holden at Boston within and for the said 
counUr of Suffolk [or twh other court as the justice shaU order^j 
on the first Tuesday of November next, then and there to answer 
to such matters and things as shall be objected against him on 
behalf of said Commonwealth, but more especially to the com- 
plaint of one C. D., made on oath before me the said justice on 
this tenth day of July instant, for feloniously stealing, taking, and 
caiymg away one silver watch, of the value of twenty dollars, of 
the ^oods and chattels of him the said C. D., and shall do and 
receive that which by said court shall be then and there enjoined 
upon him the said E. F., and not depart without license, then 
this recognisance to be void ; otherwise to remain in fiill force, 
power, and virtue. 

A. B., Justice of the Peace. 

Form of Recognisance of Witnesses. 

Suffolk ss. Memorandum, that on the tenth day of July, in 
the year of our Lord one thousand eight hundred and twenty- 
three, A. B., C. D., and E. F., all of Boston in the sidd coun^ 
of Suilblk, laborers, personally appeared before me the subscribe 
er, one of the justices of the peace, within and for the said coun- 
ty of Suffi)lk, and acknowledged themselves to be severally in- 
debted to the Commonwealth of Massachusetts in the sum of 
fifty dollars,* to be levied on their goods or chattels, lands or 
tenements, and in default thereof upon their bodies, to the use 
of the Commonwealth, if defisLult be made in the performance of 
the condition following. 

The condition of this recognisance is such, that if the said 
A. B., C. D., & E. F. shall personally appear before the justices 
of the Supreme Judicial Court, next to be holden at Boston, within 
and for the said county of Suffolk, on the first Tuesday of No- 
vember next, then and there to give evidence on behalf of the 
said Commonwealth upon the complaint of one C. D, made up- 
on oath before me the said justice, against one E. F., in wUch 
complaint the said C. D. charges the said E. F. with felonioudy 
stealing, taking, and carrying away, one silver watch, of the value 
of twenty dollars, of the goods and chattels of him the said 
C. D. and shall not depart without license, then the above written 
recognisance to be void ; otherwise to remain in full force, power, 
and virtue. A. B., Justice of the Peace. 

* ThiB 10 the sum in which witnesses are usually required to recognise in 
Bfassachusetts. 
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Jlie MitttmuSy vJnen Bail is not offered. 
Commonwealth of Massachusetts. 

Sk^olk, fl0. To the Slieriff of our county of Sofiblk, hi* Deputies, tbe Con- 
(L. S.) stables of our dty of Boston, and tiie Keeper of die Gaol in our 
said county. Greeting. 

These are in tbe name of the Commonwealth of Massachu- 
setts, to command you the said sheriff, deputies, constables, and 
each of you, forthwith to convey and deliver into the custody of 
the keeper of our said gaol the body of E. F. of our city of- 
Boston, in our county of Suffi>]k, laborer, brou^t before me the 
subscriber, one of 'the justices of the peace within and for said 
county of Suflblk, on the tenth day of July, in the year of our 
Lord one thousand eight hundred and twenty-three, on the com- 
plaint of C. D. of said Boston, for that on tne tenth day of June 
in the year of our Lord one thousand eight hundred and twenty- 
three, at Boston aforesaid, one sOver watch of the value of 
twenty dollars, was feloniously stolen, taken, and carried away 
from him the said C. D. against the peace of said Common- 
wealth, and the form of the statute in such case made and pro- 
vided ; and that he had probable cause to suspect and did sus- 
pect, diat the said E. F. did feloniously steal, take and carry 
away the same ; and after due examination, the said E. F. was 
ordered by me the said justice to recognise with sufficient sure- 
ties in the sum of one hundred dollars for his personal appear- 
ance before the Supreme Judicial Court, next to be holden at 
Boston, within and for the county of Suflblk, on the first Tues- 
day of November next, with which said order the said E. F. 
refuses to comply. And you, the said keeper, in the name of 
the Commonweidth aforesaid, are hereby commanded to receive 
the said E. F. mto vour custody in our said gaol, and him tliere 
safely to keep until he shall comply with the said order, or be 
otherwise discharged in due course of law. Hereof fail not at 
your periL Given under my hand and seal at said Boston, this 
tenth day of July, in the year of our Lord one thousand eight 
hundred and twenty-three. 

A. B., Justice of the Peace, 
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The Bia of Cost. 

Suffolk ss. At a Justice's court holden before me the sub- 
scriber, one of the justices of the peace witliin and for said 
county of Suffi)Iky on the tenth day of July, in the year of our 
Lore one thousand eight hundred and twenty-three, 

C. D. Complainant, ^ 

V. > Costa, 

E. F. for larceny, &c. 3 
Receiving complaint and iBSoing warrant $ 
Swearing complainant . . - 
Summons for witnesses ... 
Entering complaint, judgment, recording, 
examination, &c. . . . 

Trial 

Witnesses, to wit, ... 

A. B. nules days 

CD. do. do. 

E.P. do. da 

Mittimus 

Recognisances of witnesses 

Officer's fees for service of warrant, &c. 

[to be particularly specyiedJ^ 
Examined and aliowed. A. B., Justice of the Peace. 

Form of a Summons for Witnesses.* 

Suffolk 81. To the Sheriff of our county of Suffolk, hi« Deputies, and the Con- 
(L. S.) etablee of the city of Boston, in the county aforesaid. Oreetii^f;. 

In the name of the Commonwealth of Massachusetts, you and 
each of you are commanded to summon A. B., C. D., and E. F., 
all of Boston aforesaid, to appear forthwith before me the sub- 
scriber, one of the justices ot the peace within and for the said 

* The foUowing provision in Massachusetts, by statute 1791, ch^>. 68, sec. 
6, should be particulaxly attended to .— ** Be it further enacted, that no justice 
of flie>peace shaO hereafter have power to issue summonses for witnesses to 
appear at any court, or before any jqstice of the peace, except on complaint 
brought before himself, to give evidence on behalf of the Commonwealth upon 
any criminal suit, unless it be by the request of the attorney general or person 
acting as state's attorney in the county where such justice dwells, and no wit- 
ness, summoned without such request, shaU be allowed any pay for his travel 
and attendance ; and when any justice of the peace shall issue any summons, at 
the request of the party prosecuted, it shall be so expressed in the summons, 
and the witness shall therein be required to appear and give evidence, upon 
condition such person prosecuted pays him his legal fees, but not otherwise.'* 

When a justice issues a sununons for witnesses, at the request of the party 
accused, the abovementioned condition should be inserted, and In the veiy 
words of the statute, at the close of the summons, and immediately preceding 
he words « Hereof ftil not," fcc. 
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county of Suffi>lk, at my dwellioghouse [or such other place as 
the justice shall appoint to hold his couri] in said Boston, lo give 
evidence on behalT of said Commonwealth of what they know 
relative to a complaint this day made on oath before me the said 
Justfce, by C. D. of be. against and E. F. for feloniously steal- 
ing, taking, and carrying away, one silver watch, of the goods 
and chattek of him the said C. D. Hereof fail not, and make 
return of this writ, with your doing3 thereon. Given under my 
hand and seal at said Boston, this tenth day of July, in the year 
of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace. 

The preceding forms are to be used in cases not within the 
jurisdiction of the justice, and where it is his duty to examine 
into the evidence of the party accused, and to commit or hold 
him to bail. The foUowing forms are applicable to all cases 
within the jurisdiction of a justice to try and decide upon. 

Form of a Record of Conviction before a Justice, of a Larceny 
unthin his jurisdiction to try and punish. 

Suffolk ss. At a justice's courts held before me the subscri«- 
ber, one of the justices of the peace within and for said coun^ 
of Suffi>lk, on the tenth day oi July, in the year of our Lord 
one thousand eight hundred and twenty-three. Be it remember^ 
edj that E. F. of said Boston, blacksmith, is this day brought 
before me by virtue of a warrant, duly issued upon the compUnt 
of C. D. of said Boston, cordwainer, wherein the said C. D. 
complains, [here set out the complaint,']^ which complaint being 
read and heard by the said E. F., he is asked by me the said 
justice, whether he is guilty or not guilty of the offence charged 
upon him in the said complaint, who thereupon pleadeth and 
saith, that he is not guilty ; but after hearing divers credible 
witnesses, duly sworn to testify the whole truth relating to the 
premises, and fully hearing and understanding the defence of the 
said E. F. it appears to me the said justice, that the said E. F., 
is guilly of the offence aforesaid ; it is dierefore considered 
by me the said justice, that the said E. f*., for the ofience afore- 
said, forfeit and pay the sum of dollars to and for the use 
of this Commonwealth, and costs of this prosecution, taxed at 
dollars and cents, and that he stand committed 
until this sentence be performed. 

A. B., Justice of the Peace. 
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Where there is an appeal claimed, the entry of it is as follows. 

From which sentence the said £. F. appeals to tlie Court of 
Common Pleas, next to be holden at withm and for the 

county aforesaid, on the Tuesday of next, and re- 

cognises with sufficient sureties to prosecute said appeal with ef- 
fect. 

A. B., Justice of the Peace. 

Form of a Recognisance to prosecute an Appeal. 

[The penal part of the recognisance is the same as in all oth- 
er recognisances, till you come to the condition, which is in the 
following form.] 

The condition of this recognisance is such, that whereas the 
said £. F. is brought before me the said justice, by virtue of a 
warrant duly issued on the tenth day of July, in the year of our 
Lord one thousand eight hundred and twenty-three, to answer to 
the Commonwealth aforesaid, on the complaint of C. D. of said 
Boston, cordwainer, made on oath, wherein the said C. D. com- 
plained against the said E. F. that [here insert the body of the 
complaint jy of which o&nce the said E. F. has been duly con- 
victed before me the said justice, and has this day been sentenc- 
ed by me the said justice, to forfeit and pay therefor, to and for 
die use of die sidd Commonwealth, the sum of dollars, 

and costs of prosecution, taxed at dollars and cents ; 

from which said judgment and sentence the said E. F. appeals 
to the Court of Common Pleas next to be holden at within 

and for the said county of on the Tuesday of 

next. Now if the said E. F. shall and do prosecute his said ap- 
peal, and produce the copy of the whole process, and all writings 
filed before said justice, at said Court of Common Pleas, at the 
time aforesaid, and shall do and receive that which by said Court 
of Common Pleas, shall be then and there enjoined upon him, 
and not depart without license, then this recognisance to be void, 
otherwise to remain in full force, power, and virtue. 

A. B., Justice of the Peace. 

Mittimus for not paying Fine and Costs. 
Commonwealth of Massachusetts. 

Suffolk 08. To the Sheriff of the county of Suffolk, his Deputies, the Con- 
(L. S.) stables of the city of Boston, and to the Keeper of the Gaol 

in said county. Greeting. 

Whereas E. F. of &c. blacksmith, now stands convict- 

ed before me the subscriber, one of the justices of the peace in 
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and for the county of Suffidk, of felonioasly steaEng, taking, 
and carrying away, [Acre insert the body of the complaint^'] for 
which o£^nce, he the said E. F. is sentenced by me the said jus- 
dee to pay a fine to the use of the said commonwealth of 
dollars and costs of prosecution, taxed at dollars and 

cents, and to stand committed until this sentence be performed ; 
all which sentence he the said E. F., now before me the said 
justice, refuses to comply with and perform. 

These are thereiiN'e in the name of the Commonwealth of 
Massachusetts, to command you the said sheriff, deputies, and 
constables, and each of you, forthwith to convey the said E. F. 
to the common gaol in in the county aforesaid, and to de- 

liver him to the Keeper thereof, together with this precept. And 
you the said keeper are hereby in like manner commanded, in 
the name of the said Commonwealth, to receive the said E. F. into 
your custody into said gao), and him there safely to keep, until 
he shall comply with said sentence, or be otherwise discharged 
by due course of law. Given under my hand and seal this 
tenth day of July, in the year of our Lord one thousand eight 
hundred and twenty-three. . 

A. B., Justice of the peace. 

[VThere the sentence is imprisonment^ the form of the mittimus 
is tbe same as the next preceding precedent, excepting that it 
must recite the sentence of imprisonment, and conclude as fol- 
lows.] 

For which offence, the said E. F. is sentenced by me the said 
justice, to be punished by imprisonment in the common gaol sit- 
uated in Boston in the county aforesaid, from and after this tentli 
duy of July in tbe year aforesaid, for aiid during the term of 
days. And you, the keeper of said gaol, are hereby command- 
ed, in the name of the Commonweal^ aforesaid, to receive the 
said E. F. into your custody into said gaol, and him there safely 
to keep until the expiradon of said days, or he be other- 

wise discharged by due course of law. Hereof fail not. Given 
under my hand and seal, thi3 tenth day of July, in the year of our 
Lord one thousand eight hundred and twenty-three. 

A. B.,' Justice of the Peace. 

19 
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J\iEttm%u for fu>t finding Sureties of the peace. 
Commonwealth of Massachusetts. 

Sti^olk, 88. To the SherifTof our County of Suffolk, his Deputies, the Con- 
(L. S.) stables of our city of Boston, and the Keeper of the Gaol in our said 
county. G^reeting. 

Whereas E. F. of the city of Boston, in the county of Suffolk, 
blacksmith, by virtue of a warrant duly issued upon the com- 
plaint on oath of C. D. of said Boston, cordwamer, hath this 
day been brought before me the subscriber, one of the jusdces 
of the peace within and for said county, and after a hearing in the 
premises, has been by me the said justice ordered to find suffi- 
ciept sureties to be bound with him in a recognisance for his per- 
sonal appearance at the municipal court of the city of Boston, 
next to be holden at said Boston within and for the county of 
Suffolk, on the first Monday of next, to answer to such matters 
and things as shall then and there be objected against him ; and in 
the mean time to keep the peace and be of good behavior to all the 
liege su^ects of saia commonwealth, and especially towards the 
said C. D. And whereas he the said E. F. hath refused and doth 
now, before me the said justice refuse to recognise himself as afore- 
said, and to find such sureties, to wit, the said E. F. as principal 
in the sum of dollars, with sufficient sureties in another 

sum of dollars as now required by me the said justice. These 
are, therefore, in the name of the Commonwealth of Massachu- 
setts, to command you, the said sheriff, deputies, and constables, 
and each of you, forthwith to convey the said E. F. to the common 
gaol in our county aforesaid, and to deliver him to the keeper 
thereof, together with this precept. And you the said keeper, in 
the name of the Commonwealth aforesaid, are hereby command- 
ed to receive tl\e said E. F. into your custody in said gaol, and 
him there safely to keep until he shall find such sureties as afore- 
said, or be otherwise discharged in due course of law. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace* 
Forms f fycfor Search Warrants, 

To A. B. Esquire, one of the Justices of fhe Peace within and for the county of 

C. D. of ^ in the county of on oath complains, and 

informs said justice, that the following goods, to wit, [here state 
the articles J alleging the value of each,'] pf the goods and chattels 
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of Um die saidC. D.,lmve within Am last past, by some 

persoD or persons unknown to the said C. D., been feloniously 
taken, stolen, and carried away out of the of die said 

C. D. at Boston aforesaid. And that he hath probable cause to 
suspect and doth suspect, that said goods, or a part thereof, are 
concealed in the of one E. F. of said Boston, laborer, 

and die said C. D. prays, that a warrant may issue, in due form 
of law, to search there for the same. C. D. 

Svffolk ss. Received and sworn to by the said C. D. this 
tenth day of July, A. D. 1823. Before 

A. B., Justice of the Peace. 

Suffolk H. To the Sheriff of the county of Soflblk, his Deptitiet, and to die 
(L. S.) Conftri>le8 of die city of Boston in nid county. Greeting. 

In the name of the Commonwealth of Massachusetts, you and 
each of you are hereby commanded, forthwith, and witn neces- 
sary and proper assistants, to enter in the day time into the 
of E. F., mentioned in the foregoing information and complaint, 
and there diligendy to search for the goods in said information 
mentioned and specified ; and if the same, or any part thereof, 
shall be found upon such seach, that you bring tne goods so 
found, together with the body of the said E. F., if he may be 
found wimin your precinct, before me the subscriber, one of the 
justices of the peace within and for the county aforesaid, or sopie 
other justice oi said county, to be disposed of and dealt with as 
to law and justice shall appertain, i ou are also commanded in 
like manner to notify the complainant to appear and give evi- 
dence touching the matter contained in said complaint, when and 
where you have the said goods and person, or either of them. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice cf the Peace. 

Form of a Complaint and Search Warranty to search for Coun- 
terfeit Money and Securities^ fyc. by mrtue of the late act of 
June 14, 1823, chap. 40.* 

To A. B. Eeq., one of the Justices of the Peace within and for the county of 

Skffolk. 

C. D. of &c. upon his oath codfplains, and mforms said jus- 
tice, that he has reasonable cause to suspect and doth suspect, 

* Tliis statute enacts, ** that all justices of the peace, and courts, who now by 
law have power and authority to issue or grant search wamnts for articles alleg- 
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that certain mooey and other securitiesi to wit, [her6 describe the 
money and securities^ bank biUsj fyc. if knownj] alleged to be 
forged and counterfeited, and certain tools, implements, and ma- 
terials, used and to be used in the making, forging, and counter* 
felting of money and other securities, are concealed in the of 

one £• F. of said Boston, laborer, and the said C. D. prays that 
a warrant may issue in due form of law to search for the same. 

CD. 
Suffolk ss. Received and sworn to by the^' said C. D. this 
tenth day of July, 1823. 

Before A. B., Justice of the Peace. 

Form of the Warrant upon the above Complaint. 

Suffolk^ M. To tiie Sheriff of the odd eoonly of Suflblk, and his Depntiaf, 
(L. S.) tnd to tiie ConstablM of die city of Bofton in nid county. Gieetiiig. 

In the name of the Commonwealth of Massachusetts, you and 
each of you are hereby commanded, forthwith, and with neces- 
sary and proper assistants, to enter in the day time into the 
of E. F. mentioned in the foregoing complaint and information, 
and there diligendy to search for the counterfeit nM»ey, securi- 
ties, tools, implements, and materials in the said complaint and 
information mentioned and specified, and if the same or any part 
thereof shall be found upon such search, that you bring the same, 
together with the body of the said E. F., if he may be found in 
your precinct, before me the subscriber, one of the jusdces of 
the peace within and for said county of Suflblk, or some other 
justice of the peace for said coun^, to be disposed of and dealt 
with as to law and justice shall appertain. You are also command- 
ed in like manner to notify the complainant to appear and give 
evidence touching the matter contained in said complaint and in- 
formation, when and where you shall have the said counterfeit 
money, securities, tools, implements, and materials, and person, 
or either of them. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace* 

ed to liave been stolen, shall have like power and authority to iasoe wairants to 
search for money or other securities alleged to be forged or counterfeited, and 
for any tools, implements, or matoiiaC, used or to be used in the making, forging, 
or counterfeiting of the same." 
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Able. In a ccmphint or informalion for a search-warrant for 
stolen goods, it is necessaiy to describe the articles stolen, and 
for which search is to be made ; but it is apprehended that in 
such complaint or information upon this statute, to obtain a war- 
rant to search for counterfeit money or securities or for tools, im- 
plements, &c. used in forgpg them, it is not necessary to give a 
particular description of the money, securities, tools, and imple- 
ments, though it is ahvays advisable to do it, when in die power 
of the complainant or prosecutor. 

In the former case die prosecutor is presumed to have knowl- 
edge of the aitides which have been in his possession, and stolen 
from ium; bat in the latter case, the forged andcounterfdtmon- 
•ey, securides, 8cc. cannot be presumed to have ever been in the 
possession of the prosecutor, and therefore the law cannot require 
him to give a description of them in his complaint. 

Whenever the forged securities, or money, may be found and 
brought before a justice, by virtue of a search-warrant issued 
upon this statute, he ought immediately to have a private mark put 
upon them, by which they can be identified in any future stage of 
the process. They ought to be kept sealed, alter the examina- 
tion is completed, and in that manner delivered to the grand jury 
or public prosecutor. 

Farm of a Ilecogmsaneefor the Appearance of a Person for fur- 
iher Examinati&n^ punuant to a statute of MassackuseitSy of 
1821, chap. 98. 

The penal part of the recognisance is to be taken to the Com- 
monwealth in the form of all other recognisances. The condi- 
tion to be as follows : 

The condition of this recognisance is such, that wheroas the 
said E. F. is brought before me the said justice, upon t'oe com- 
plaint on oath of (J. D. of &lc. by virtue of a warrant duly issued 
on said complaint, in which the said C. D. complains against the 
said £. F. [Aere insert the body of the complaint^ and it appear- 
ioj; to me the said juauce, that a further time for the examination 
of the said complaint is necessanr and ought to be granted and 
assigned. Now if the said E. F. shall personally appear before 
me the said justice at my dwelling house in in the county 

aforesaid \or such other place as the justice shall assign for the 
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Kt, and until he shall be discharged by due course of law,, and 
for so doing this shall be your sufficient warrant. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenQr-three. 

A. B., JtuHee of the Peace. 
Farm of an Order to bring up a Prisoner for Examination.* 

St^lkf as. To the Keeper of the Commonwealth's Gaol in the said comity of 

Suffolk. Greeting. 

You are hereby required, forthwith, to bring E. F., a prisoner 
in your custody, before me the subscriber, one of the justices of 
the peace for the said county of Suffi)Ik, at my dwellinghouse in 
said Boston, [or to my office^ fyc.'] for further examination. 

A. B., Justice of the Peace. 

Form of a Warrant to bring a Witness to give Evidence^ who 
had refused to attend in Pursuance of a Sumsnons.f 

Sii^lk, ss. To the Sheriff' of the said comity of Suffolk, his Deputies, and the 
<L. S.) Constables of the town of In said county. Greeting. 

These are in the name of the Commonwealth of Massachu- 
setts to command you and every of you, upon sight hereof, to 
take and bring before me, one of the justices of the peace in and 
for said county of Suffolk, the body of E. F., of whom you shall 
have notice, to answer aU such matters and things, as on behalf 
of the said Commonwealth shall be, on oath, objected against 
him, by C. D., for that he the said E. F. being a material witness 
CO prove a certain felony lately committed, and having been duly 
summoned to give evidence touching the same, hath neglected 
and refused to appear in pursuance of said summons, against the 
peace &c. Hereof fail not at your peril. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace. 

* 4 Chit C. L. 84. 

t 4 Chit. C. L. 86, & 1 Chit C. L. 76, 77; as to the power of justices to )s» 
sue these warrants. Their power to do it is said to be unquestionable. 
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examinaUan] on the da^ of next, to be then and 

tfaer^ further examined touching the said complamt of the said 
C. D., and shall do and receive. that which shall then and there 
be enjoined upon him by the said justice, and not depart without 
license, then Ais recognisance to be void, otherwise to remain in 
full force, power, and virtue. 

A. B., Justice of the Peace. 
Form of a Commitment for further Examination.* 

Suffolk 88. To the Sheriff of said county of Suffolk, fais Deputies, and Uie 
(L. S.) Constables of fhe city of Boston, and to die Keeper of die Common- 
wealth's Gaol in Boston, in the said county. Gieetidg. 

Whereas E. F. of laborer, is now brought before me 

A. B. Esq., one of the Justices of the peace in and for said 
county of Suffolk, and chained on the oath of C. D. with {here 
insert the body of the comptaintA These are therefore in the 
name of the Commonwealth of Massachusetts to command you 
the said sheriffi and constables to convey the said E. F. to the 
said keeper of said gaol. And you the said keeper are hereby 
required to receive and safely keep the said E. F. in your said 
gaol, until Monday the day of next, when you are 

hereby required to bring him the said E. F. again before me to 
be re-examined and further dealt with accordmg to law. And 
for so doing this shall be your sufficient warraht. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace. 
Another Form of CommitmefUforJurther Examination.^ 

Suffolk as. To the Keeper of the Commonwealth's Gaol in Boston, in the said 
(L. S.) county of Suffolk. Greeting. 

Receive into your custody the body of E. F. herewith sent 
you, brought before me A. B. Esq., one of the justices of the 
peace for the said county of Suflblk, and charged before me the 
said justice, upon the oath of C. D., on suspicion of feloniously 
stealing, taking, and carrying away one gold seal, the property of 
him the said C. D., against the peace, and contrary to the form 
of the statute in such case made and provided ; him, therefore, 
safely keep m your custody for further examination on Monday 

* 4 Chit C. L. 116. t 4 Chit C. L. 38. 
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next, and until he shall be discharged by due course of law, and 
for so dobg this shall be your sufficient warrant. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justioe of the Peace. 

Form of an Order to bring up a Prisoner for ISxamination.* 

Sti^Jkj M. To the Keeper of the Commonwealth's Gaol in the said comity of 

Suffolk. Greeting. 

You are hereby required, forthwith, to bring E. F., a prisoner 
in your custody, before me the subscriber, one of the justices of 
the peace for the said county of Suffolk, at my dwellinghouse in 
said Boston, \or to my office^ fyc.'] for further examinadon. 

A. B., Justice of the Peace. 

Form of a Warrant to bring a Witness to give Evidence, who 
had rtfused to attend in Pursuance of a Summons.\ 

Shi^Uc, as. To the Sheriff of the said comity of Suffolk, his Deputies, and the 
(L. S.) Constables of the town of in said county. Greeting. 

These are in the name of the Commonwealth of Massachu- 
setts to command you and every of you, upon sight hereof, to 
take and bring before me, one of the jusdces of the peace in and 
for said county of Sufiblk, the body of E. F., of whom you shall 
have notice, to answer aU such matters and things, as on behalf 
of the said Commonwealth shall be, on oath, objected against 
him, by C. D., for that he the said E. F. being a material witness 
to prove a certain felony lately committed, and having been duly 
summoned to give evidence touching the same, hath neglected 
and refused to appear in pursuance of said summons, against the 
peace &z;c. Hereof fail not at your peril. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace. 

« 4 Chit C. L. 84. 

t 4 Chit C. L. 86, & 1 Chit C. L. 76, 77; as to the power of justices to is- 
sue these warrants, llieir power to do it is said to be unquestionable. 
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examnaUon] on the day of next, to be then and 

ther^ further examined touching the said complamt of the said 
C. D., and shall do and receive that which shaU then and there 
be enjoined upon him by the said justice, and not depart without 
license, then this recognisance to be void, otherwise to remain in 
full force, power, and virtue. 

A. B., Justice of the Peace. 
Form of a Commitment for further Examination.* 

Suffolk as. To the Sheriff of said county of Sufiblk, his Deputies, and the 
(L. S.) Constables of the city of Boston, and to ^ Keeper of die Common- 
wealth's Gftol in Boston, in the said county. Greetidg. 

Whereas £• F. of laborer, is now brought before me 

A. B. Esq., one of the Justices of the peace in and for said 
county of Suffolk, and chained on the oath of C. D. with [Aere 
insert the body of the compUiint.'] These are therefore in the 
name of the Commonwealth of Massachusetts to command you 
the said sheriffs and constables to convey the said E. F. to the 
said keeper of said gaol. And you the said keeper are hereby 
required to receive and safely keep the said E. F. in your said 
gaol, until Monday the day of next, when you are 

hereby required to bring him the said E. F. again before me to 
be re-examined and further dealt with accordmg to law. And 
for so doing this shall be your sufficient warnmt. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace. 
Another Form of CommitmeM for further Examination.^ 

Suffolk ss. To the Keeper of the Commonwealth's Gaol in Boston, in the said 
(L. S.) county of Suffolk. Greeting. 

Receive into your custody the body of E. F. herewith sent 
you, brought before me A. d. Esq., one of the justices of the 
peace for the said county of Suflblk, and charged before me the 
said justice, upon the oath of C. D., on suspicion of feloniously 
stealing, talnng, and carrying away one gold seal, the property of 
him the said C. D., against the peace, and contrary to the form 
of the statute in such case made and provided ; him, therefore, 
safely keep in your custody for further examination on Monday 

* 4 Chit C. L. 116. t 4 Chit C. L. 88. 
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next, and until he shaU be discharged by due course of law, and 
for so doing this shall be your sufficient warrant. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenQr-tfaree. 

A. B., JuattM of the Peace. 
Form of an Order to bring up a Prisoner for ExamruUion.* 

Si^Jkf M. To the Keeper of the Commonwealth's Gaol in tiie said comity of 

Suffolk. Gieetiiig. 

You are hereby required, forthwith, to bring E. F., a prisoner 
in your custody, nefore me the subscriber, one of the justices of 
the peace for the said county of Suffi>lk, at my dwellinghouse in 
said jSoston, [or to my office^ ^c] for further examination. 

A. B., Justice of the Peace. 

Form of a Warrant to bring a Witness to give Evidence^ who 
had re/iised to attend in Pursuance of a Sumimons.\ 

av^oUct as. To the Sheriff of the said comity of Sufiblk, his Deputies, and the 
(L. S.) Constables of the town of in said county. Greeting. 

These are in the name of the Commonwealth of Massachu- 
setts to command you and every of you, upon sight hereof, to 
take and bring before me, one of the justices of the peace in and 
for said county of Suffolk, the body of E. F., of whom you shall 
have notice, to answer all such matters and things, as on behalf 
of the said Commonwealth shall be, on oath, objected against 
him, by C. D., for that he the said E. F. being a material witness 
10 prove a certain felony lately committed, and having been duly 
summoned to give evidence touching the same, hath neglected 
and refused to appear in pursuance of said summons, against the 
peace Sec. Hereof fail not at your peril. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace. 

* 4 Chit C. L. 84. 

t 4 Chit. C. L. 86, ft. 1 Chit C. L. 76, 77; as to the power of justices to is- 
sue these wanants. Tlieir power to do it is said to he unquestionable. 
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Form of Commitment of a Witness for r^iuting to give Evi- 
dence*. 

Suffolk 8s. To the Keeper of the Commonwealth's Gaol in Boston, in the 
(L. S.) said comity of Suffolk. Greeting. 

Receive into your custody the body of E. F. herewith sent 
yoU) brought before me A. B. Esq., one of the justices of the 
peace within and for the said county of Sufiblk. For that he the 
said E. F., having knowlege that a certain felony and robbery 
was committed upon the person of C. D. on the day of 

last past, at said Boston, and touching which the said 
E. F. can give material evidence, hath refused to be examined on 
oath respecting the same. The said E. F., therefore, you are 
safely to keep in your said custody, until he shall submit to be 
examined, touching the said felony and robbery, or shall be dis- 
charged by due course of law, and for so doing this shall be your 
sufficient warrant. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-4faree. 

A. B., Justice of the Peace. 

« 

Form of Examination of Prosecutor or fVitness.'f 

Suffolk ss. The information of C. D. of in the said 

county, yeomen, taken upon oath before me A. B. Esq., one 
one of the justices of the peace within and for the said county of 
Suffolk, on the tenth day of July, in the year of our Lord one 
thousand eight hundred ane twenty^three, m the presence and 
hearing of E. F. charged before me by C. D. of yeoman,, 

with &c. [state the offence as contained in the information or com- 
plaint^'] which said C. D. on his oath aforesaid, before me the 
said justice, in the presence and hearine of the said E. F., saith,. 
that \here state the evidence jvUy,'] l^en before me the day 
and year aboveraentioned. 

A. B., Justice of the Peace. 

Examination of Prisoner.X 

Suffolk ss. The examination of E. F. of yeoman^ 

taken before me, one of the justices of the peace within and for 
the said county of Suffi>lk, on the tenth day of July, in the year 

• 4 Chit C. L. 26, & 1 Chit C. L. 76, 77; as to the power of justices to 
conmiit witnesses. 

t 4Chit89; 1 Chit 88, as to examinatioii of prisooen. } lb. 
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of our Lord ooe thousand eight hundred and tweo^-tbree, the 
said E. F. being charged before me by C. D. of Boston, yeo- 
man, with the felonious stealing, taking, and carrying away, on 
the said tenth day of July, in the year aforesaid, at said Boston, 
one silver tankard, of the value of fifty dollars, of the goods and 
chattels of him the said C. D. He the said E. F. upon his ex- 
amination now taken before me saith, that \sei forth the subttance 
of prisoner's statement.^ E. F. [^Prtsoner^s signatured] 

Taken before me the day and year abovementioned. 

A. B., Justice of the Peace. 

Examination and Confession of Prisoner,^ 

[The commencement as in the next preceding form.'] 

The examinant voluntarily confesseth and saith, [here state the 
matter of the confession^ and conclude asfoUotvs :] and lastly this 
examinant saith, &c. 

Signed E. F. [the Prisoner.] 

Commiiment of a Witness for want of Sureties to appear and 

testify on the Tried. 

S\i^olk 88. To the Keeper of the Commonwealth's Gaol in Boston, in the said 
(L. S.) county of Suffolk. Greeting. 

Receive into your custody the body of E. F. herewith sent 
you by me, A. B. Esq., one of the justices of the peace in and 
for the said county of Suffolk, it appearing to me by the informa- 
tion of the said E. F., taken on oath before me, that the said 
E. F. is a material witness against I. J. now committed by me to 
the Commonwealth's gaol aforesaid, on a charge on oath against 
him by C. D. &c. [here insert the body of the charge^ and the 
said E. F. admitting to me the said justice, [or it appearing to 
my satisfaction^ that he has no settled place of residence, and 
that he is not possessed of goods or chattels, lands or tenements, 
whereon to levy the penalty of a recoenisance ; and being requir- 
ed by me the said Justice, to find sureties for his personal appear- 
ance at the next Supreme Judicial Court to be holden at 
&c. to give evidence before the grand jury, and before the said 
Supreme Judicial Court, relative to the complaint and charge 
aforesaid, against the said I. J. And the said E. F. now neglect- 
ing and refusing to find such sureties to give evidence as afore- 
said, for want of such sureties, you arc commanded him safely 
to keep until the said session of the said Supreme Judicial 

X See ante, p. 72, as to examination and obtaining confession of prisoner. 

20 
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Court, there to give such evidence, unless he shall be sooner 
discharged by a due course of law ; for which this shall be your 
sufficient warrant.* 

A. B., Justice of the Peace. 

Form for backing Warrants. 

Suffolk as. To the Sheriff of the said county of Suffolk, his Deputies, and to 
(l. 8.) the Constables of the town of in the county aforesaid. Greeting. 

Whereas proof upon oath hath been made before me, A. B. 
Esq., one of the justices of the peace in and for the county 
aforesaid, that the name of C. D. is of the hand writing of the 
justice of the peace within mentioned ; I do hereby authorize 
you the said sheriffi and constables, and all other persons to 
whom the said warrant is directed, to execute the same within 
the said county of Suffolk. 

Given under my hand and seal this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenQr-three. 

A. B., Justice of the Peace. 

* When a witness admits before the justice, that he intends to absent himself 
at the time of trial, it is, according to the English authorities, ano&er cause for 
requiring such witness to find sureties for his appearance to give evidence. 
This power of requiring a witness to find sureties for his appearance to give 
evidence, has never been exercised in this state, and is doubted and denied by 
men of eminent professional character and talents. But I have inserted a pre- 
cedent for such a recognisance, for the use of those who may think proper to 
exercise the power of requiring it There may be cases where the safety of ^ 
public, and the punishment of the guilty, must depend upon the exerdse of this 
power ; as where the witness avows his intention to absent himself finom' die 
trial, or where he has no property to respond the penalty of his recognisance, 
and yet may be so connected with the party accused, as to preclude all expecta- 
tion of his appearance at the trial. 

There are other precedents in the books for the commitment of witnesses for 
not finding sureties for their appearance to testify, who have been admitted by 
the justice as state's evidence, as it is called ; that is, who have been admitted 
to testify on behalf of the state, under a stipulation that they shall be pardoned, 
or otherwise benefitted thereby. But no justice of the peace in this state has 
the power to make any such stipulation or agreement with an accomplice, or any 
other person whatever. And whoever undertakes to do it is guilty of a gross 
violation of duty, which may be extremely injurious both to himself and the par- 
ty thus favored. 

It is the practice in the Circuit Courts of the United States, to commit wit- 
nesses to prison for want of sureties for their appearance to testify ; especially 
in capital offences. No doubt this power is entertained by the judges of the 
Courts of the United States. There are now three citizens in the gaol in the 
city of Boston, committed for want of such siveties. 
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Ccmmtment by a Justice^ upon View, far insulting him in the 

I^xecutian of Ma Office,* 

8i/ffoUc as. To the Keeper of the Commonwealth's Gaol in Boston in the 
(l. 8.) said county of Suffolk. 

Receive into your custody the body of E. F. herewith sent 
you by me the subscriber, A. B. Esq., one of the justices of the 
peace within and for the said county of Suflblk, and charged by 
me the said justice, upon the view of me the said A. B. Esq., 
one of the justices of the peace in and for the said county of 
Sufiblk for indecent behaviour, by insulting me and obstructing me 
in the due and lawful execution of my office as a magistrate as 
aforesaid, against the peace of the said Commonwealth. Him 
the said E. F. therefore safely keep in your custody for the want 
of sureties, or until he shall be discharged by due course of law ; 
and for so doing this shall be your sufficient warrant. 

Given imder my hand and seal this tenth day of July, in tlie 
year of our Lord one thousand eight hundred and twenty-three. 

A. B., Justice of the Peace. 

PROCEEDINGS UPON THE STATUTE FOR THE MAINTENANCE OF 

BASTARD CHILDREN. 

Form of Examination, and Accusation of the Woman, 

The voluntary examination and accusation of of 

in the county of single woman, taken on oath before me, 

A. B. Esq., one of the justices assigned to keep the peace in and 
for said county who saith, that she child and tliat 

the said child born a bastard, and accuses of 

in the county of of being the father of said child, and tliat 

he did beget her with child in in th e county of 

on or about the day of at [here insert such circum-- 

stances as the justice shall think necessary for the discovery of the 
truth of the accusation,"] The said therefore prays that 

he the said may be apprehended, and held to answer to 

this accusation, and further dealt with thereon according to law. 

Taken, signed, and sworn to, on this tenth day of July, in the 
year of our Lord one thousand eight hundred and twenty-three. 

Before me, A. B., Justice of the Peace 

• 4 Chit. C. L. «6 ; 2 Bamard, 15&— but see Hawk. b. 2, c. 16, 8. 16. 
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Formoftke Warrant to apprehend the Party acciued. 

Suffolk SB. To the Sheriff of said county or his Deputy, or to either of the 
(L. S.) Constables of the town of in said county. Greeting. 

Whereas by her voluntary examination, hath declared 

that she child and that the said child bom a 

bastard, and accuses of in the county of of 

being the fadier of said child, and hath prayed process against 
the said Therefore, in the name oi the Commonwealth of 

Massachusetts, you the said sheriffi and constables, or either of 
you, are hereby required forthwith to apprehend the said 
(if in your precinct,) and to bring him before me the subscriber, 
or some other justice of the peace, in and for said county of 
to find sufficient sureties, as well for his personal appearance at 
the next to be held at in and for 

said as that he shall abide such order or orders as shall 

then and there be taken in pursuance of a law of said Common- 
wealth in such case made and provided. 

Given under my hand and seal, at aforesaid, the 

day of in the year of our Lord one thousand eight hundred 

and twenty-three. 

A. B., Justice of the peace. 

The Mittimus for not finding Sureties to perform the Order of 

Court, 
Suffolk 88. To tt» Keeper of the Gaol in said county. Greeting. 

Whereas single woman, in her voluntary examination 

on oath, this day taken before me, A. B. Esq., one of the justices 
assigned to keep the peace in and for said county, hadi declared 
herself to be with child, and that the said child is likely to be 
bom a bastard, and become chargeable to said town of 
and hath accused of in the county with hav- 

ing begotten her with child of said bastard child : And whereas 
the said now present before me refuses to find sufiicient 

sureties for his personal appearance at the next Circuit Court 
of Common Pleas, to be held at in and for said county, 

to answer to said charge, and to abide and perform such order 
or orders as shall then and there be made as required by me the 
said justice, to wit, himself as principal in the sum of dollars, 
with sufficient sureties in a like sum : You the said keeper are 
hereby required lo receive the said into your custody in 
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said gaol, and him there safely to keep until he shall give security 
as aioresaid, or be otherwise discharged by due order of law. 

Given under my hand and seal at aforesaid, the 

day of in the year of our Lord 

A. B., Justice of the Peace. 

Form of the Bond to be taken to abide the Order of Court, 

Know all men by these presents, that we of as 

principal, and of as sureties, are indebted to 

of in the just sum of to the payment of which we 

hereby bind ourselves, our executors and administrators. Dated 
this day of in the year of our Lord one thousand 

eight hundred and 

The condition of this obligation is such| that whereas the said 
hath on her examination on oath, taken before 
Esq., justice of the peace within the county of on the 

day of in the year aforesaid, accused the said of 

being the father of a bastard child of which she and the 

said justice hath ordered him the said to give aureliea for 

his appearance at the 

next to be hdden in and for the said on the 

day of next, then and there to answer to the said accusa- 

tion. Now if the said shall appear at the said court, and 

answer to the said accusation, and abide the order of the court 
thereoa, this bond shall be void ; otherwise shall remain in full 
force and virtue. 

aigne^i^ sealed, and delivered, (s. j.) 

in presence of us, (0. c.) 

(■. 8.) 



158 



Having, ia the First Part of this work, pointed out the duty of 
a justice of the peace in the difierent stages of a criminal prose- 
cution ; and in the commencement of this Second Part, given the 
form of a justice's record in all its parts, from the commence- 
ment to the conclusion, together with other forms made use of in 
such prosecutions, the residue of the volume will contain the 
forms and precedents of complaints before a justice, for all the 
crimes both at common law and by statute, which are the subjects 
of a public prosecution. These will be given under the heads 
of the different offences, alphabetically arranged ; and, it is 
hoped, will be a sufficient guide to justices of the peace in all 
their proceedings in these cases. Many of them are taken from 
the precedents of indictments in the English books. Those 
which are founded upon our statutes, must necessarily, in many 
cases, be original. These forms, however, have become familiar 
firom long official experience ; and many of them are taken from 
precedents in cases which have been the subjects of judicial 
animadversion. As was originally proposed, they will be intro- 
duced or accompanied with definitions taken from approved 
authorities, and concise preliminary remarks, notes, and direc- 
tions. 

It will be noticed that certain expressions, which are still re- 
tained in the English precedents, are here rejected ; such as the 
following, used in indictments for capital offences, viz, ^' not hav- 
ing the fear of God before his eyes, but being moved and seduced 
by the instigation of the devil ;" and the phrase " in the peace of 
God then and there being." As it has been long settled, that 
these allegations are not necessary to the validity of an indict- 
ment, or any other criminal accusation,* it is high time they 
were expunged from the records of judicial proceedings. There 
is a degree of irreverence, which nothing but the antiquity of the 
practice can excuse, in introducing the sacred name of the Deity 
upon these common occasions ; and as to the other phrase, it is 
never pronounced in the courts of this country without exciting a 
smile of ridicule in the audience. 

* 2 Hale, 185, Bums J. indictment IX ; 6 East, 472, 478, 474. 
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ACCESSARY. 



See Larceny, Murder, Robbery, Rape, Arson, Maim, Bur- 
glary, where will be found the forms of complamts against acces- 
saries to each of the several offences. 

An accessary is he who is not the chief actor in the offence, 
nor present at its performance, but is some way concerned there- 
in, either before or after the fact committed.* 

There can be no accessaries in treason, for all who are con- 
cerned are principals ; the same acts which make a man accessary 
in felony, make him a principal m treason, because of the heinous- 
ness of the crime.f So also in all other crimes below the degree 
of felony, there can be no accessaries ; but all persons concern- 
ed therein, if guilty at all, are principals ;| the same rule hold- 
ing with regard to the highest and lowest offences, though upon 
different reasons. In treason all are principals on account of the 
heinousness of the crime ; in trespass, all are principals, because 
the law does not descend to distinguish the different shades of 
guilt in petty misdemeanors.^^ In manslaughter, there can be no 
accessaries before the fact, because it is in its nature sudden and 
unpremeditated. 

An accessary before the fact, is he, that being absent at the 
time of the actual perpetration of the felony, procures, counsels, 
commands, invites, or abets another to commit it. If a person 
be present, and aiding and abetting, he cannot be charged as an 
accessary. II As to what acts will implicate a man as accessary 
before the fact, see 1 Chitty's Crown Law, 262, 263, 264, and 
the numerous authorities there referred to. 

An accessary (^er the fact, may be where a person knowing 
a felony to have been committed by an individual, receives, re- 
lieves, comforts, or assists the felon.lT This arises in cases of 
felony alone, for there can be no accessaries after the fact at 
common law, to any trespass or misdemeanor. In order to 
charge a person as accessary after the fact, the felony must be 

* 4 Bla. Com. 35. f 1 Chit. C. L. 261, and the books there quoted. 

X Ibid. § 4 Bla. Com. 86. || Ibid. IT 4 Bla. Com. 87 ; 1 Hale, 618. 
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completed ; he must know the felon to be guilty ; and he must 
receive^ relieve^ aidy or cusist him. As to what acts wiU implicate a 
person as accessary after the fact, see also 1 Chitty's Crown Law, 
264, 536. To receive stolen goods, knowing them to be stolen, 
not falling under any of the descriptions of the common law, did 
not constitute the receiver an accessary, but was a distinct mis- 
demeanor, punishable by fine and imprisonment.^ But by seve- 
ral statutes, the receivers were made accessaries, and punisha- 
ble in the same degree and manner as accessaries after the facLf 

The offence of being an accessary to a crime, can only refer to 
feloniesj whether by common law, or made so by statute ; con- 
cerning which it is generally true, that when an offence is felony, 
either by common law or by statute, all accessaries, both before 
and after the fact, are incidentally included, j; But if the statute 
that creates the felony comprehend, in express terms, accessaries 
before, and make no mention of accessaries cfier the fact, it 
seems there can be no accessaries after, for in such case the con- 
struction would be, that accessaries after were not intended to be 
included ; which is an offence of a lower degree, than accessaries 
before.^ 

The precedents of complaints before a justice against acces- 
saries for the several felonies, made and punished as such by our 
law, will be found under the head of each felony. Complaints 
against accessaries in larceny, wiU be found among the forms of 
complaints for larceny, (and so of all the other felonies,} where 
it is most convenient to place them ; that all the forms relative 
to each offence, and all that relates to it, may be collected and 
placed together. 

* 1 Hale, 620 ; 1 Chit C. L. 625, 626. f 3 MaaB. Laws, 299, 

I Bums J. AccOBsary h § Ibid. ; 1 Hale, 614. 
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ABORTION. 

It was anciently holden, that the causing of an ahortioo, by 
giving a potion to, or striking a woman big with child, was mur* 
'der; but it is now considered a great misprision only, and not 
murder, unless the child be bom alive and die thereof, in which 
case it is murder.* This agrees also with the Mosaical law.f 
The case of the Commonwealth v. Bangs^ settles several points 
relative to this offence. An indictment for administering a po* 
tbn, with intent to procure an abortion, must contain an allega- 
tion that an abortion ensued ; and that the woman was quick ivith 
chUd. Both these points were decided in that case. 

There has been a late English statute^ upon this subject, 
making it febny without benefit of clergy to administer drugs to 
a woman quick with child. It is also an offence at common 
law ; as appears from the authorities below, and precedents of 
indictments in the English books. || 

♦ 

Form of a Complaint at Common Law, for administering a 

Portion to cause an Abortion. 

[Commencement as antCj p. 137.] A. B. of B. in the county 
of S., yeoman, upon his oatii complains, that C. D. of in the 
county of [additum] on the day of now last past, 

with force and arms, at B. aforesaid, in the coun^ aforesaid did 
unlawfully, wilfully, and maliciously, administer to, and cause to 
be administered to, and taken by, one E. F., single woman, then 
and there being quick with child, divers large quantities of a 
certain noxious and destructive substance, called savin, with in- 
tent thereby to cause the abortion, miscarriage, and premature 
birth of the said child with which she the said E. F. was then 
and there pregnant and quick ; by means whereof, the abortion, 
miscarriage, and premature birth of the said child was caused 
and produced, and she the said E. F. afterwards, to wit, on the 
day of next following, at said B., by means of the 

noxk>us and destructive substance aforesaid, so as aforesaid, ad- 

• Hiwk. b. 1, c. 81, s. 16. f Exodus, c. 21, ▼. 22, 23. J 9 M. R. 887. 
§ 48 Geo. in. 

II S Inst 50 ; Staimt. 21 ; 1 Hale, 488 ; 1 Hawk. c. 81, s. 16 ; 4 Black. Com. 
196 ; 1 East, p. 6, c. 6, s. 14 ; Commonwealtfa v. Bangs, 9 M. R. 387. 

21 
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ministered by the said C. D., and taken by the said E. F., was 
prematurely delivered of the same child ; against the peace and 
dignity of the Commonwealth aforesaid &;c. Wherefore [ Conr 
elusion cuante^ p. 137.] 

For causing an Abortion by an Instrument, 

A. B. of B., in the county of S., upon his oath complams, 
that C. D. of in the county of [additum] on the 

day of now last past, with force and arms at B. 

aforesaid, in the county aforesaid, did unlawfully, wickedly, and 
inhumanly, force and thrust a certain instrument, called a 
which he the said C. D. in his right hand then and there had 
and held, up and into the womb and body of one E. F., she the 
said E. F. being then and there pregnant and quick with child, 
with a wicked intent to cause and procure the said E. F. to mis- 
carry and to bring forth the said child, of which she was then 
and there as aforesaid pregnant and quick ; and that she the said 
E. F. afterwards, to wit, on the day of then next 

ensuing, at B, aforesaid, by means of the forcing and thrusting of 
the said instrument into the womb and body of her the said E. F. 
by the said C. D. in manner aforesaid, did bring forth the said 
child, (of which she was so pregnant and quick,) dead. Where- 
fore the said A. B. &;c. \^Conclusion as ante, p. 137.] 

Articles of Peace. — See "Surety of the Peace" and 
" Good Behaviour." 

Arson. — See " Burning." 



ADULTERY. 

In England, the temporal courts take no cognisance of the 
crime of adultery, otherwise than as a private injury. There 
are, of course, no precedents of indictments for this ofience, in 
the common law courts ; but it is left to the feeble coercion of 
the spiritual courts, according to the rules of the canon law.* By 
the statutes of this Commonwealthf it is severely punished by in- 
dictment in the Supreme Judicial Court. 

* 4 Bl. Com. 64. f Statute 1784, chap. 40. 
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Form of a ComplaifUfor Adultery^ by a married Man unth an 

unmarried Woman. 

A. B. of B., iQ the county of S., yeoman, upon bis oath com- 
plains, that C. D. of in the county of yeoman, on 
the day of now last past, at B. aforesaid b the 
county aforesaid, did commit the crime of adultery with one 
E. F. of said spinster ; by then and there having carnal 
knowledge of the body of her the said E. F., he the said C. D. 
being then and there a married man, and havbg a lawful wife 
alive ; against the peace of said Commonwealth, and contraiy to 
the form of the statute in such case made and provided. Where- 
fore &LC. [^Conclusion cu antey in the general form of a complaint^ 
p. 187.] 

For Adultery f by a married Man with a married Woman, 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of yeoman, on 
the day of now last past, at B. aforesaid, in the 
county aforesaid, did commit the crime of adulteiv with one 
E. F., the wife of one G. H., by having carnal knowledge of the 
body of her the said E. F. ; he the said C. D; being then and 
there a married man, and having a lawful wife alive ; and she the 
said E. F. being then and there a married woman, and the law- 
ful wife of the said G. H. ; against the peace of said Common- 
wealth, and agdnst the form of the statute in such case made and 
provided. Wherefore &c. [as ante, p. 137.]* 



ASSAULTS AND BATTERIES. 

An assault is an attempt, or offer, with force and violence, to 
do a cojporal hurt to another ; as by striking at him with or with- 
out a weapon ; or presenting a gun at him, at a distance to 
which the gun will carry ; or pointing a pitchfork at him, stand- 

* When a magistrate binds over or commits a person to be tried for this of- 
fence, he should direct tiie complainant to be prepared wi& the evidence of the 
maniage of the parties accused, to be laid before the grand juiy. A witness 
present at the maniage is the best evidence of its being solemnized. 
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iDg within the reach of it ; or by holding up the fist at him, or 
by any other similar act, done in an angry, threatening manner.* 
A person, charged with an assault and battery, may be found 
guilty of the former, and acquitted of the latter. Every battery 
includes an assault ; but no words whatsoever can amount to an 
assault.f 

Every injury whatever, be it ever so smaU, if actually done to 
the person of another, in an angry, rude, revengeful, or insolent 
manner, as by spitting in his face, or in any way touching him in 
anger, or josding him out of the way, is a battery in the eye of 
the law.| But where a man, in his own defence, beats another 
who first assaults him, he may take advantage of it upon a crimin- 
al prosecution as well as upon a civil action ; but with this difier- 
ence, that in the first case he may give it in evidence upon the 
plea of not guilty, and in the latter he must plead it specially.^ 

Form of a Complaint for an Assault^ not accompanied xoith a 

Battery. )\ 

[The commencement of the complaint, as in the general form, 
ante, p. 137. J A. B. of B., in the coun^ of S., yeoman, upon 
his oath complains, that C. D. of in the county of 

laborer, on the day now last past, with force and arms, 

at aforesaid, in the county aforesaid, in and upon him the 
said A. B., in the peace of the said Commonwealth then and 
there being, with a certain offensive weapon, which he the said 
C. D. in his right hand then and there had and held, called a 
cane, did make an assault ; and other wrongs to the said A. B. 
then and there did and committed, to the great iniury of him the 
said A. B., and against the peace and dignity of the Common- 
wealth aforesaid. [^Conclusion as in the general form, atde 
p. 137.] 

• Hawk. b. 1, e. 62, a 1. f Id. ( Id. s. 2. § Id. 8. 3. 

II It is^remarkable that several of the hooks of precedents of indictments do 
not contain any forms for assaults miaccompanied with a battery. The principle, 
that in many cases the higher includes the lesser offence, and that therefore, 
when the facts will not warrant a charge for the former, the party may be con- 
victed of the latter upon tiie same indictment, is no justification for finding a bill, 
or swearing to a complaint which is not true. There are exceptions, however, 
fn cases of homicide, when the grand juiy will be cautious in deciding upon the 
difference between murder and mansiaughtier ; they ot^t in gmeral to leave 
that to the court and trayerse jury. 
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For a common Assault and Battery. 

A. B. of B., in the said counly of S. [additionjy upon his oath 
complains, that C. D. of B. in the said county of S. [addition] 
on the day of in the year of our Lord one thousand 

eight hundred and twenty-two, with force and arms at B. afore- 
said, in the county of S. aforesaid, in and upon the body of the 
said A. B., in the peace of said Commonwealth then and there 
being, an assault did make, and him the said A. B. did then and 
there beat, wound, and ill treat, and other wrongs to the said 
A. B. then and there did, to the great injury of him tlie said 
A. B. and against the peace and dignity oi the Commonwealth 
aforesaid. Wherefore &c. 

Far Assault and Battery^ by casting a Person on a Brick Floor ^ 

kicking him^ fyc, 

A. B. of B., in the county of S., laborer, upon his oath com- 
plains, that C. D. of B. in the county of S., laborer, on the 
day of now last past, with force and arms, at B. 

aforesaid, in the county aforesaid, in and upon the body of him 
the said A. B., in the peace of said Commonwealth then and there 
being, did make an assault, and him the said A. B. did then and 
there beat, wound, bruise, and ill treat ; and that the said C. D. 
with both his hands did then and there violently cast and throw 
the said A. B. upon and against a certab brick floor there, and 
him the said A. B., in and upon his head, breast, back, sides, 
and other parts of his body, with the feet of him the said C. D. 
then and tnere violently and grievously did kick, strike, and beat, 
giving to the said A. 6. then and there, as well by such casting 
and throwing of him the said A. B., as also by such kicking, 
striking, and beating of the said A. B. as aforesaid, in and upon 
the head, breast, back, sides, and other parts of the body of him 
the said A. B., divers bruises, hurts, and wounds ; and other 
wrongs to the said A. B. then and there did and committed, to 
the great damage of him the said A. B., and against the peace 
and dignity of the Commonwealth aforesaid. Wherefore the said 
A. B. Sic. [Conclusion as ante, p 137.] 

For an Assault, and beating out an Eye. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of laborer, on 
the day of now last past, with force and arms, at B. 
aforesaid, in the county aforesaid, in and upon the body of him 
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the said A. B., in the peace of the said Commonweath then and 
there being, did make an assault, and him the said A. B. did 
then and £ere beat, wound, bruise, and ill treat, so that hia life 
was thereby gready endangered ; and that he the said C. D., 
with his right hand, the said A. B. in and upon the left eye of 
him the said A. B. then and there unlawfully, violently, and ma- 
liciously did strike ; by means whereof the said A. B. then and 
there, the use, sight, and benefit of his said left eye, entirely lost 
and was deprived of; and also by means of the premises, the 
said A. B. became sick, languid, and distempered, and remained 
so sick, languid, and distempered, for a long time, to wit, for the 
space of three months ; and othei: wrongs to the said A. B. then 
and there did, to the great damage of him the said A. B., and 
against the peace and dignity of the Conunonwealth aforesaid. 
Wherefore the said A. B. kc. {^Candusian as ante^ p 137.] 

For an Assault^ and tearing the Hair off the Complainants 

Head. 

A. B* of B., in the county of S. [additum], upon her bath 
complains, that C. D. of in the county of laborer, 

on the day of now last past, with force and arms, at 

B. aforesaid, in the county of aforesud, in and upon the 

body of her the said A. B., in the peace of the said Common- 
wealth then and there being, did make an assault, and her the 
said A. B. did then and there beat, wound, bruise, and ill treat ; 
and also that he the said C. D. did then and there unlawfully 
and violently seize and lay hold of the said A. B. by the hair of 
her head, and did then and there with great force, wrath, and 
violence, pull and drag the said A. B. by the same, by means 
whereof be the said C. D. did then and there unlawfully and 
cruelly pull and tear the hair of the head of her the said A. B. 
ojSTby tlie roots, and the head of her the said A. B. was thereby 
grievously wounded and hurt, and the said A. B. thereby put to 
great pain and torture ; and other wrongs to the said A. B. then 
and there did, to the great damage of the said A. B., and against 
the peace and dignity of the Commonwealth aforesaid. Where- 
fore the said A. B. &c. \^Conclusion as ante^ p. 137.] 

For an Assault upon a Constable in the Execution of his Office. 

A. B. of B., in the county of S., gendeman, upon his oath 
complains, that C. D. of in the county of [addition] 

on the day of now last past, with force and arms, at 

B. aforesaid, in the county of S. aforesaid, in and upon the body 
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of him the said A. B., he being then and there one of the con- 
stables of the said town of B., legally authorized and duly quali- 
fied to discharge and perform the duties of said office, and being 
then and there in the due and lawful execution of the same, and 
also being then and there in the peace of said Commonwealth, 
did make an assault, and him the said A. B. did then and there 
beat, wound, and ill treat, and in the due and lawful execution of 
his said office, did then and there unlawfully obstruct, hinder, and 
oppose ; and other wrongs to the said A. B. then and there did, 
to the great damage of him the said A. B., and against the peace 
and dignity of the Commonwealth aforesaid. Wherefore the 
said A. B. &c. [^Condtuion as antej p. 137.]* 

For an Assault and false hymsonment. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county oi laborer, 
on the day of now last past, with force and 
arms, at B. aforesaid, in the county aforesaid, in and upon the 
body of him the said A. B., in the peace of the said Common- 
wealth then and there being, an assault did make, and him the 
said A. B. did then and there beat, wound, and abuse ; and him 
the said A. B. then and there against his will, and without his 
consent, unlawfully, without any warrant or justifiable cause 
whatever, did imprison, detain, and hold in duress for the space 
of three days then next following ; and other wrongs to the said 
A. B. then and there did and committed, to the great damaee of 
him the said A. B., and against the peace and dignity of the 
Commonwealth. Wherefore &c. [as ante, p. 137.] 

For an Assault with a Cane. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the county of labor- 

er, on the day of now last past, with force and 

arms, at B. aforesaid, in the county aforesaid, in and upon the 
body of the said A. B., in the peace of said Commopwealth 

* This foim ^y be used, mtUalU mutandis, for assaults upon all other offi- 
een, as sherifis, coroners, and otheM. If the evidence should not be sufficient 
to convict the defendant of an assault upon the officer in the eiecution of his 
office, he may be found guilty, upon this complaint, of a common assault and 
batteiy. Such is now the common practice. In such case the record will be, 
that the party " is not guilty of the assault upon the complainant in the exe- 
cution of his office, but guilty of an assault and battery upon the said complain- 
ant." 
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then and there being, did make and assault, and him the said 
A. B. with a large cane, which the said C. D. then and there in 
his right hand had and held, did strike divers grievous and danger- 
ous blows upon the head, back, shoulders, and other parts of the 
body of him the said A. B., whereby the said A. B. was cruelly 
and dangerously beaten, bruised, and wounded, and his life great- 
ly endangered ; and other wrongs to the said A. B. then and 
there did and committed, to the great damage of him the said 

A. B*, and against the peace and dignity of the Commonwealth 
aforesaid. Wherefore &c. 

For an Assault upon a Collector of a Turnpike Corporation 

in the Execution of his Office. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of laborer, on 
the day of now last past, with force and arms, at 

B. aforesaid, in the county aforsaid, in and upon the said A. B., 
in the peace of the said Commonwealth then and there being ; 
and he the said A. B. being also then and there one of the col- 
lectors of the monies and toll payable by virtue of a certain act 
or law of this Commonwealth, made and passed in the year of 
our Lord one thousand eight hundred and entitled " an 
act [here insert the title of the act of incorporation correctly and 
verbatim'li and being then and there in the due and lawful execu- 
tion of the said office of collector of such monies and toll, did 
make an assault, and him the said A. B. did then and there beat, 
wound, and abuse ; and other wrongs to the said A. B. then and 
there did, to the great damage of him the said A. B., and 
against the peace and dignity of the Commonwealth aforesaid. 
Wherefore &c. 

For assaulting the Driver of a Chaise, and overturning the 

Chaise unth the wheel of a Cart. . 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the county of truck- 

man, on the day of now bst past, with force and 

arms, at B. aforesaid, in the county aforesaid, in tnd upon the 
said A. B., in the peace of the said Commonwealth, and in a 
certain chaise drawn by one horse in the common highway, then 
and there being, an insult did make ; and that the said C. D., 
then and there driviog a horse drawing a cart, did in the high- 
way aforesaid, unlawfully, violently, and maliciously drive the 
said horse, so as aforesaid drawing said cart, to and against the 
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said chaise; and by such driving did then and there, in the high- 
way aforesaid, unlawfully and maliciously force the said cart 
against the said chaise ; and that he the said C. D., witli one of 
the wheels of said cart, did then and there in the highway afore- 
said, unlawfully and maliciously overturn the said chaise, in which 
the said A. B. then and there was as aforesaid ; by means of 
which overturning of the aforesaid chaise, he the said A. B. was 
then and there grievously hurt, bruised, and wounded ; and other 
wrongs to the said A. B. then and there did, to the great damage 
of him the said A. B., and agamst the peace and dignity of said 
Commonwealth. Wherefore he. 

For an Assault^ and encouraging a Dog to bite. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of laborer, on 
the day of in the year of our Lord one thousand 
eight hundred and with force and arms, at B. aforesaid, 
in the county aforesaid, in and upon him the said A. B., in the 
peace of the said Commonwealth then and there being, an as- 
sault did make, and him the said A. B. did then and there beat 
and abuse, and that be the said C. D. did then and there un- 
lawfully incite, provoke, and encourage a cenain dog belonging 
to him the said C. D., him the said A. B. then and there to be- 
set and bite ; by means whereof the same dog then and there 
did grievously bite the leg of him the said A. B., whereby bis 
said leg was grievously hurt and wounded, and bis life gready 
endangered } and other wrongs to the said A. B. then and there 
did, to the great damage of him the said A. B., and against the 
peace and dignity of the Commonwealth aforesaid. Where- 
fore Sec. 

For an Assault upon a Woman quick with Child. 

A. B., the wife of E. F. of B., in the county of S., upon her 
oath complains, that C. D. of in the county of yeo- 

man, on the day of now last past, with forqe and 

arms, at B. aforesaid, in the county aforesaid, in and upon her 
the said A. B., in the peace of the said Commonwealth tnen and 
there being, and also being then and there pregnant with a quick 
child, did make an assault, and her the said A. B. did then and 
there beat, wound, and abuse, so that her life was thereby great- 
ly endangered ; by reason whereof she the said A. B. afterwards, 
to wit, on the day of in the same month of 

at B. aforesaid, did bring forth the said child dead ; and other 

22 
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wrongs to the said A. B. then and there did, to the great injury 
of her the said A. B., and aeainst the peace and dignity oi the 
Commonwealth aforesaid. Wherefore &c. 

For riding over a Person vnih a Horse. 

A. B. of B., in the county of S., gendeman, upon his oath 
complains, that C. D. of in the county of laborer, 

on the day of now last past, with force and arms, 

at B. aforesaid, in the county aforesaid, in and upon the body of 
him the said A. B., in the peace of the said Commonwealth then 
and there being, an assault did make, and him the said A. B. did 
then and there beat, wound, and ill treat, and that he the said 
C. D. did then and there unlawfully and maliciously, and with great 
force and violence, ride and drive a certain horse against, upon, 
and over the said A. B., and thereby grievously wounded, bruis- 
ed, and ill treated him, whereby his life was then and there great- 
ly endangered ; and other wrongs to the said A. B. then and 
there did and committed, to the great damage of him the said 
A. B., and against the peace and dignity of the Commonwealth 
aforesaid. Wherefore &c. 

For an Assault ^ and presenting a loaded Oun^ and threatening to 

Jire it, 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of yeoman, on 
the day of now last past, with force and arms, at 
in the county aforesaid, in and upon the body of him the 
said A. B., in the peace of the said Cfommonweafth then and 
there being, an assault did make, and him the said A. B. did 
then and there beat, ill treat, and abuse ; and that he the said C. D. 
did then and there level and point at the said A. B. a certain 
gun, which he the said C. D. in his hands then and there had 
and held, loaded with gunpowder and leaden balls, and did then 
and there, with the ssi^d gun so loaded, levelled, and pointed at 
the said A. B., threaten to shoot the said A. B., and did thereby 
put the said A. B. in great peril and danger of his life, and did 
thereby greatly terrify and frighten him ; and other v^ongs he 
the said C. D. then and there did, to the great damage oT hira 
the said A. B., and against the peace and dignity of the Com- 
monwealth aforesaid. Wherefore &c. 
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For an JStuandit and violmthf taking away a Receipt for a Ikht. 

A. B. of B.| in th^ counrf of S., yeoman, upon his oath com- 
plainsy that C. D. of in the county aforesaid, kborer, (m 

the day of now last past, with force and arms, at B. 

aforesaid, in the county aforesaid, in and upon the body of him 
the said A. B., in the peace of the said Ckimmonwealththen and 
there being, an assault did make, and him the said A. B* did 
then and there beat, wound, and ill treat ; and that he the said 
C. D. then and there unlawfully, violently, and imurioudy, did' 
seize and take from the custody of him the said A. !d., and 
against his will and consent, a certain accountable receipt, bear- 
ing date the day and year aforesaid, purporting to be a receipt of 
one E. F. [Aere describe the receipt as aocuraidy as possible ;] 
and the same receipt he the said C. D. did then and there un- 
lawfully and wilfully detain and keep in his possession ; and other 
wrongs to the said A. B. then and diere did, to the great damage 
of him the said A. B., and acainst the peace and dignity of the 
CSommonwealth aforesaid. Wherefore &c. 

For an Assault upon a Minister of the Gospel^ whereby he u)as 

rendered incapable of doing his Duty, 

A. B. of B., in the county of ol^, upon his oath com- 

plaiDS, that C. D. of in the county aforesaid, laborer, on 

the day of now last past, with force and arms, at B. 

aforesaid, in the county aforesaid, in and upon the body of him 
the said A. B., in the peace of the said Commonwealth then and 
thwe bemg, and he the said A. B. being then and there a setded 
and ordained minister of the gospel in the said town of B., an 
assault did make, and him the said A. B, did then and there 
beat, wound, and ill treat ; and that he the said C. D., with both 
his fists, did strike divers grievous and dangerous blows upon the 
head, face, and other parts of the body of him the said A. B., 
whereby he was dangerously and grievously wounded and bruis- 
ed ; by means whereof the said A. B. became sick, distemper- 
ed, and debilitated, for the space of thirty days then next ensu- 
ing, and, during all the time last mentioned, suffered great bodily 
pam and anguish, and was also thereby prevented from, and ren- 
dered incapable, during all the said time last mentioned, of offici- 
ating in, and performing the duties of his office and function, as 
a setded mbister of the gospel in the said town of B. ; and 
other wrongs to the si^d A B. then and there did, to the great 
damage of him the said A. B., and against the peace and dignity 
of the Commonwealth aforesaid. Wherefore kc. 
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For an Assault^ mih Intent to maim.* 

A. B* of B., in the county of S., yeoman, upon bis oath com- 
plains, that C. D. of in the county of laborer, on 
the day of now last past, with force and arms, at 
B. aforesaid, in the county aforesaid, in and upon the body of him 
the said A. B., in the peace of the said Commonwealth then 
and there being, and being then and there armed with a certain 
dangerous weapon called a knife, which he the said C. D. in his 
right hand then and there had and held, did make an assault, with 
an intendon him the said A. B., with set purpse and aforethought 
malice, unlawfully to maim and disfigure, by unlawfully cutting 
off the left ear of him the said A. B. ; and other wrongs to the 
said A. B. then and there did, to the great mjury of him the said 
A. B., against the peace of said Commonwealth, and contrary to 
the form of the statute in such case made and provided.f Where- 
fore the said A. B. prays &c. 

For a felonious Assault^ with a drawn Swordf with Intent to 

murder. "l 

A* B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of said B., mariner, on the day of 

now last past, with force and arms, at B. aforesaid, in the 
county aforesaid, in and upon the body of him the said A. B., 
in the peace of the said Commonwealth then and there being, 
with a certain dangerous weapon, to wit, with a drawn sword, 
with which he the said C. D. was then and there armed, and 
which he the said C. D, in his right hand then and there held, 
did make an assault, with an intention him the said A. B. then and 
there, with the drawn sword aforesaid, feloniously, wilfully, and 
of his malice aforethought, to kill and murder ; against the peace 
of said Commonwealth, and contrary to the form of the statute in 
such case made and provided.^ Wherefore 8zc. [as ante^ p.l37.] 

* 8 Mass. Laws, 288, 284. 

t This precedent may be used in all cases arising under the statutes, by vaiy- 
ing the allegation as to the particular mode in which it was the intention of ttie 
party to maim or disfigure, which must always be alleged in the precise words 
of the statute. 

X Mass. Laws, stat. 1804, chap. 122 ; also a late statute, passed Feb. 19, 1818, 
increasing the punishment of this offence. 

§ This form win answer in all cases of felonious assaults with a dangerous 
weapon, with intent to murder, vaiying the descri^on of the weapon, accor- 
ding to ttie &ct; as "with a certain dangerous weapon caUed a pistol, loaded 
with gunpowder and leaden bullets.'* 
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For a fehniotts Assavltj and coating into a Pond with Intent to 

droum and suffocate. 

A. B. of B., in the county of S. [additumjf upon his oath 
complains, that C. D. of in the county of [additionlf 

on the day of now last past, with force and arms, at 

B. aforesaid, in the county aforesaid, and upon the body of him the 
said A. B., m the peace of said Commonwealth then and there 
being, with a dangerous weapon, to wit, with a large stick, which 
he, the said C. D., in both his hands then and there had and held, 
did make an assault, and him the said A. B. did then and there 
beat, wound, bruise, and ill treat ; and that he the said C. D., 
with both his hands, did then and there unlawfully, violently, and 
iDaliciously cast, push, and throw the said A. B. into a certain 
pond there situate and being, wherein was a large quantity of 
water, and did then and there keep, press down, and confine the 
said A. B. in and under the said water, with intention him the 
said A. B. then and there feloniously, wilfully, and of his malice 
aforethought, to suffocate and drown in the said water, and him 
the said A. B. by means thereof to kill and murder ; and other 
wrongs to the said A. B. then and there did, to the great damage 
of him the said A. B., against the peace of said Commonwealdi, 
and contrary to the form of the statute in such case made and 
provided. Wherefore &c. [as ante^ p. 187.] 

For a fdonums AssduUf with Intent to commit a Rape. 

A. B. of B., in the county of S., single woman and spinster, 
upon her oath complains, that C. D. of in the county of 

laborer, on the day of now last past, with 

force and arms, at B. aforesaid, in the county aforesaid, in and 
upon her the said A. B., in the peace of said Commonwealth 
then and there being, did make an assault, with intent her tlie said 
A. B. then and there feloniously to ravish and carnally know, by 
force and against her will ; against the peace of said Common- 
wealth, and contrary to the form of the statute in such case made 
and provided.* Wherefore fcc. 

* Mass. Laws, stat 1805, chap* 97. 
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For a fiUmiaus Jlstaultf with intent eatTially to know and eJmse 
a female Child under the age of ten Yean.* 

A. Bk of B., in the county of S. [addituyiilj upon his oadi com- 

filainsi th^t C. D. of B. aforesaid, in the coun^ aforesaid, 
aborer, on the day of now last past, with force 

and arms, at B. aforesaid, in the county aforesaid, in and upon 
one E. F., spinster, a woman child under the age of ten years, to 
wit, of the age of e^t years, in the peace of the said Common- 
weaUi then and there being, did make an assault, with intent her 
the said E. F. wickedly and feloniously to carnally know and 
abase ; against the peace of said Commonwealth, and contrary 
to the form of the statute in such case made and provided. 
WheirefQdre &c. 

For a feionioui A»iaviU by two Persona upon a woman, wUhb^ 
tent that one t^ them should ravish Aar.f 

A* B. of B., in the county of S., spinster, upon her oath com- 

Elains, that C. D. and E. F. of m the county of 

iborers, on the day of now last past, with force 

and arms, at B. aforesaid, in the county aforesaid, in and upon 
ber the said A. B., in the peace of the said Commonwealth then 
and there being, did make an assault, with intent that he the said 
C. D. should then and there feloniously ravish and carnally know 
/ her the said A. B. by force and agabst her will ; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided. Wherefore &e. 

For an Assauit with intent to roi.lj^ 

A. B. of B., in the county of S., gendeman, upon his oath 
complains, that C. D. of in the county of laborer, 

on the day of now last past, with force and arms, 

at B. aforesaid, in the county aforesaid, m and upon the body of 
him the said A. B., in the peace of the said Commonwealth then 
and there being, with a certain dangerous weapon called a pis* 
tol, then and there loaded with gunpowder and leaden bullets, 
with which he the said C. D. was then and there armed, and 
which he the said C. D. in his right hand then and there had 

* Mass. LawB, itat. 1816, chap. 86, by which the aforeaaid pumahmeiit is en- 
hanced, 
t Mass. Laws, stat 1816» chap. 86. 
% Bfass. Laws, stat 1804, chap. 148 ; also the late statute 1818, chap. 124. 



BABBATBT. 17fi 

«nd heU, and also with odier actual vkieacej did make an as- 
sault, With intent the moneys, goods, and chattels of him the said 
A. B. from the person, and agabst the will of him the said A. B., 
feloniously and by force and violence, and by assault and putting 
him in bodily fear and danger of his life, to steal, take, and rob, 
against the peace of said Commonwealth, and contraiy to die 
form of the statute in such case made and provided. Wherefore 
&c. 

Far an Assault , trith Intent to steal; on the ninth Section of the 
Statute for the Punishment of Robberies and LarceniesJ* 

A. B. of B., m the county of S,, upon his oath oomplaiosi 
that C. D. of said B., laborer, on the day of now 

last past, with force and arms, at B. aforesaid, in the county 
aforesmd, in and upon the body of him the said A. B*, m die 
peace of said Commonwealth then and there beii^, with a ix^ 
gerous weapon, to wit, with a pistol, did make an assault, with 
intent the goods, chattels, and moneys of him the said A. B. from 
the person of turn the said A. B. openly and violently \or prir 
vSy and fraudulently, as the case may be,'] to steal, take, and 
carry away ; against die peace of the said Commonwealth, and 
contrary to the form of the statute in such case made and pro* 
vided. Wherefore &ic« 



BARRATRY. 

Babratrt is an ofience at common law, and signifies the 
habitual moving, exciting, or maintaining suits and quarrels, either 
at law or otherwise. All kmds of dbturbance of the peace, 
spreading false rumors and calumnies &c., come under this de^ 
nomination.f But a man cannot be thus guilty in respect to a 
smgle act. Nor can an attorney be indicted for this crime 
merely from msuntaining another In a groundless suit. It has been 
said that married women cannot be thus guilty ; but the better 
opinion is odierwise ; for as diey are able to excite quarrels, they 
ought to answer for them.;|; 

* Biam. Laws, stat 1804, chap. 148. 

t 4 Black. Com. 134 ; 1 Hswk. b. 1, e. 81. t U- 
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Barratry is one of those excepted cases, where it is not neces- 
sary to charge any specific act, or specify any particular place, 
in the form of the complaint ; but tlie allegation is, that the de- 
fendant is a Common Barrator ; the reason of which is, that the 
offence consists in habitual conduct, and not in a single malfea- 
sance, and involves several acts, which may be presumed to be 
done in different places.* But before the trial, notice in writing 
of the particular acts, intended to be relied upon, must be given 
to the defendant. 

An offence of equal malignity and audaciousness is that of 
suing another in the name of a fictitious plaintiff; either one who 
is not in being at all, or who is ignorant of the suit.f This 
offence not only partakes of the nature of barratry, but is a high 
contempt of the court in which the suit b prosecuted, and pun- 
ished accordingly. Several cases of this latter kind have occur- 
red in the Supreme Court of this state, and the offenders have been 
punbhed for them. And by a late statute,^ justices of the peace, 
and other officers therein named, are prohibited from purchasing, 
in any way or manner, any promissory note, account, or any oth- 
er demand, for the purpose of making to themselves any gam or 
profit from the writs or fees arising in the collection thereof, by a 
suit at law, under the penalty of fi sum not exceeding five hun- 
dred, nor less than twenty dollars for each offence. 

Form of a Complaint^ for being a Common Barrator. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the county of Esq., on 

the first day of June, in the year of our Lord one thousand eight 
hundred and twenty, and on divers other days and times, as well 
before as afterwards, was, and yet is, a common barrator ; and 
that he the said C. D. on the said first day of June, and on di- 
vers other days and times, as well before as afterwards, in the 
county aforesaid, divers quarrels, strifes, suits, and controversies, 
among the honest and quiet citizens of the said Commonwealth, 
then and there did move, procure, stir up, and excite ; to the evil 
example of all others in like cases to offend, and against the 
peace and dignity of the Commonwealth aforesaid.^ Where- 
fore Szc. 

* Hawk. b. 2, c. 26, a. 69. f 4 Blac. Com. 134. 

t Biaflf . Lawi, stat 1811, chap. 62. § Cr. Cir. Comp. 178. 
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AgaxMt an Attorney^ for suing a Person in the Name of one 
who was ignorant of the Suit^ and had no Interest therein,* 

A. B. of B., in the couoty of S., gentleman, on oath complains, 
that C. D. of in the county of gentleman, on the 

day of now last past, at B. aforesaid, in the county 

aforesaid, being then an attorney of the Court of Common Pleas 
for the said county of S., duly admitted, sworn, and authorized to 
practise as an attorney of said court, had in his custody and pos^ 
session a certain promissory note of hand, bearing date &c. {here 
insert a copy of the note^ or the purport and substance of it^if 
not in the possession of the magistraSeJ] And that he, the said 
C. D., did then and there, unlawfully and fraudulently, and witli 
a design to injure and oppress one E. F., commence an action 
upon the aforesaid note of hand, to the Court of Common Pleas 
then next to be holden at A., within and for the county of K., on 
the Tuesday of in the year of our Lord one thou- 

sand eight hundred and against the said E. F., as the 

maker of said note, in the name of one G. H. of 8ic., without 
the knowledge or consent of him the said G. H., and without any 
power or authority from him therefor ; he the said G. H. then 
and there having no interest, property, or concern in the said 
note, either as indorsee thereof, or in any other way or manner 
whatever; and that he the said C. D., the aforesaid action so as 
aforesaid unlawfully and fraudulently commenced, did unlawfully, 
fraudulently, and vexatiously prosecute to final judgment and 
execution^ with intent him the laid A. B* to injure, harass, and 
oppress ; and also with intent unlawfully and oppressively to in- 
hance and augment the cost to be taxed for the benefit of him 
the said C D. in the aforesaid action and suit ; in violation of his 
duty as an attorney of the aforesaid Court of Common Pleas, to 
the great injury, oppression, and impoverishment of the said A. B., 
and agaiost the peace and dignity of the Commonwealth afore- 
said.f 

* 4 Bla. Com. 184. 

t Judgment was rendered upon an indiotment, from which this form is takeo, 
in the Supreme Judicial Court of Massachusetts in the county of Sufiblk. 

The statute of 1811, chap. 62, before aDuded to, prohibiUng justices of the 
peaoei and other officers &c from buying promissory notes and other demands, 
for the purpose of meklng profit in the collection tiiereof, is framed in language 
so inv(rived and ambiguous, that whenerer application is made to a magistrate, 
for a process upon that statute, it will be advisable for him to refer the complain- 
ant to the attorney or solicitor general, for the form of his complaint. The stat- 
ute, though consisting ef but one section, b supp o se d to provide for the punish- 
ment of more than twenty distinct oflfences. 

23 
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BASTARD.— Sec " Murder J" 

The statute of this Commonwealth,* made to prevent the de- 
stroying and murdering of bastard children, provides for the pun- 
ishment of three distinct offences ; to wit, first, that of a woman's 
concealing her pregnancy, and being willingly delivered in secret 
of a child, which by law would be a bastard ; secondly, for a wo- 
man's concealing the death of any such child ; and thirdly, that of 
a woman who is guilty of the wilful murder of her infant bastard 
child. The form of a complaint, for this last ofience, will be 
found under the head of Murder, where it more properly belongs 
and where it has been usually placed in the books of English 
precedents. 

Farm of a Complaint against a Woman^ for conceding her 

Pregnancy. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of spinster, on 
the day of now last past, at B. aforesaid, id the 
county aforesaid, being then and there pregnant with a [male] 
child, did then and there conceal her pregnancy ; and was then 
and there willingly delivered in secret by herself of the said 

Smale] child, the issue of her body ; which child, by the laws of 
lis Cfommonwealth, was a bastard; against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore &c. 

Against a Woman for concealing the Death of a Bastard ChiUL 

A. B. of B., in the county of S., yeoman, on his oath com- 
plains, that C. D. of in the county of spinster, on 
the day of now last past, at B. aforesaid, in the 
county aforesaid, being then and there pregnant with a [male] 
child, did bring forth the said child, of the body of her the said 
C. D., and was then and there willingly delivered thereof, alone, 
and in secret by herself; which said child, so being bom, and so 
bemg the issue of the body of her the said C. D., if it were bom 
alive, was, by the laws of this Commonwealth, a bastard ; and 
that she, the said C. D., did then and there endeavour, privately 

* Mass. Laws, stat 1784, chap. 44. 
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by herself, [or by the procurement of one E. F.y if iuch were the 
fact^ to, conceal the death of said bastard child, the said issue of 
her body, so that it might not come to light whether it were bom 
alive or not, or whether it were murdered or not ; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided.* 

The forms of proceedings upon our statute, for the mainte- 
nance of bastard children, will be found among the forms of a 
justice's records, ante, page 155. They not being strictly of the 
nature of a criminal prosecution, do not make a part of the forms 
of proceedings in such cases. 

Beggars &c. — ^For forms of proceedings agidnst them, see 
" House of Correction," post. 

Bestiality. — ^See " Sodomy." 

BiGAHT. — See " Polygamy."! 



BLASPHEMY. 



All blasphemies against God, or the Christian Religion, or the 
Scriptures of the Old and New Testament, are indictable at 
common law, as well as upon the statute against blasphemy. So, 
it is said, are all impostors in religion, such as falsely pretend to 
extraordmary missions from God, or who terrify or abuse the peo- 
ple with false denunciations of judgments.} Perhaps the most ap- 
propriate and proper remedy for the latter evil, is the neglect and 
contempt with which these impostors ought always to be treated. 

By a statute of 9 b 1 of William III. it was enacted, that if 
any person, professing the Christian religion, shall deny any one 
of the Persons of the Trinity to be God, or shall assert or main- 
tain, that there are more God's than one^ he shall be subjected 

* The fomifl of these two Complaints are the same as have been adopted and 
used in indictments upon tliis statute, in the Supreme Court of this state, 
t 4 Bla. Com. 163. — Polygamy is die most proper word. 
} 1 East, P. C. 8 ; 1 Mass. Laws, 69. 
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to very severe puDishment aod disqualifications. The absurdity 
of such a statute provision couljd not be longer submitted to in the 
present state of religious toleration and improvement in theolog- 
ical science. Accordingly, as lately as the 53 Geo. HI. this stat- 
ute was repealed, so far as it affects Unitarians.* 

By the statute of Massachusetts against blasphemy, above re- 
ferred to, four species of that offence are contemplated and made 
punishable. 1. By wilfully blaspheming the holy name of God, 
by denying, cursing, or contumeliously reproaching^ God, his 
creation, government, or final judgment of the world. 2. By 
cursing or reproaching Jesus Christ. 3. By cursing or reproach- 
ing the Holy Ghost ; and 4. By cursing or contumeliously re- 
proaching the holy Word of God, contained in the books of the 
Old and New Testaments ; or by exposing them, or any part of 
them, to contempt and ridicule.f 

Form of a Complaint for Blasphemy, by blaspheming the holy 

Name of Ood. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains against C. D. of in the county of yeoman, 
for that he, the said C. D., on the day of now last 
past, at B. aforesaid, in the coun^ aforesaid, being a person of 
an immoral and irreligious mind and disposition, and mtending 
the holy name of God to dishonor and blaspheme, did then and 
there wilfully commit the heinous crime of blasphemy, and did 
wilfully blaspheme the holy name of God, by denying, cursing, 
and contumeliously reproaching God, his creation, government, 
and final judging of the world ; that is to say, that said C. D. 
then and there, in the presence and hearing of divers good and 
worthy citizens of the said Commonwealth, did wilfully and blas- 
phemously speak, pronounce, utter, and publish these profane 
and blasphemous words following, to wit, [here insert the words 
spoken and published, verbatim, and- mth proper inuendos, if 
the words require it ;] to the great dishonor of Almighty God, 
in manifest contempt of good government and true religion ; 
against good morals and good manners ; against the peace oi 
said Commonwealth, and contraiy to the form of the statute in 
such case made and provided. Whereof &^c. [as ante, p. 137.] 

* 2 Chit C. L. 14, note. f ^ftw* l^ws, atat. 1782, cliap. 8. 
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For BUwphemg, by cursing and reproaching Jesus ChrisU 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the county of yeo- 

man, being a person of a wicked, immoral, and irreligious 
mind and disposition, and contriving and intending die christian 
religion to dishonor, defame, and vilify, on the day of 

now last past, at B. aforesaid, in the county aforesaid, did 
wilfully commit me heinous crime of blasphemy, by wilfully curs- 
ing and reproaching Jesus Christ ; that is to say, the said C. D. 
then and there, in the presence and hearing of divers good and 
worthy citizens of said Commonwealth, did wilfully, profanely, 
and blasphemously speak, pronounce, utter, and publish these 
profane and blasphemous words following, to wit, \here insert the 
words spoken^ verhaiim^ mth proper inuendos, if the words re-- 
ffttire tV;] to the great dishonor of our Lord and Saviour Jesus 
Christ, and of his holy religion ; in manifest contempt of good 
government, good morals, and good manners ; against the peace 
of said Commonwealth, and contrary to the form of the statute 
in such case made and provided. Wherefore 81c. [as antCy 
p. 137.] 

For Blasphemy, by cursing and reproachir^ the Holy Ghost, 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of B. in the county of S., yeoman, being 
a person of an immoral and irreligious mind and disposition, and 
contriving and intending the christian religion to dishonor, revile, 
and bring into contempt and disrepute, on the day of 

now last past, at 6. aforesaid, in the county aforesaid, did 
wilfully commit the heinous crime of blasphemy, by wilfully curs- 
ing and reproaching the Holy Ghost ; that is to say, the said 
C. D. then and there, in the presence and hearing of divers eood 
and worthy citizens of said Commonwealth, did wilfully, profane- 
ly, and blasphemously speak, pronounce, utter, and publish these 
profane and blasphemous words following ; that is to say, \htre 
insert the words spoken verbatim, with proper unuendos, ^ the 
words require it ;] to the great dishonor ot religion, good gov- 
ernment, good morals, and good manners ; against the peace of 
the said Commonwealth, and contrary to the form of tlie statute 
in such case made and provided. Wherefore &c. \as ante, 
p. 137.] 
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For Blasphemy^ by cursing and coniumeliously rq^roaching the 

holy Scriptures. 
A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the county of laborer, 

being a person of an immoral and irreligious mind, temper, and 
disposition, and contriving and intending the holy Word of God 
to bring into contempt, reproach, and ridicule, on the day 

of now last past, at B. aforesaid, in the county aforesaid, 

did commit the heinous crime of blasphemy, by wilfully curing, 
and contumeliously reproaching ihe holy Word of God ; that is, 
the canonical Scriptures, contained in the books of the Old and 
New Testaments, and by exposing them to contempt and ridi- 
cule ; that is to say, the said C. D. then and there, in the pres- 
ence and hearing of divers good and worthy citizens of the said 
Commonwealth, did wilfully, profanely, and plasphemously speak, 
pronounce, utter, and publish these profane and blasphemous 
words following, to wit, [here insert the words spoken verbaiimy 
with proper inuendos^ if the words reauire itf\ to the great dis- 
honor and manifest contempt of religion, good morals, and good 
manners ; against the peace of said Commonwealth, and contra- 
ry to the form of the statute in such case made and provided. 
Wherefore be. [as ante^ p. 137.]* 



BRIBERY. 

Bribery is when a judge, or other person concerned in the 
administration of justice, takes an undue reward to mfluence his 
behaviour in his office. He that offers, as well as he that receives 
the bribe, is liable to be prosecuted. The offence has always 
been considered a most heinous as well as disgraceful one. In 
an early period of the English history, a chief justice was hanged 
for it. The laws both of Athens and Rome punished it in a se- 
vere and exemplaiy manner.f 

* The four preceding complaints are drawn upon our atatute against blasphe- 
my, and are in the same form as those used in indictments for blasphemy in the 
Supreme Court of this state. Tliere has been no prosecution in that court, for 
blasphemy at common law, within the last twenty yean. But fliere have been 
several prosecutions and convictions iqnm the statute, within that period. 

t 4 6la. Com. 189 ; 8 Inst. 147. 
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A solicitatioii to commit a crime, though nothing be done in 
pursuance of it, is an indictable ofience ; as an attempt, accom- 
panied by an ofier of money, to bribe an officer of the govern- 
ment, though it did not succeed.* An attempt to bribe at elec- 
tions is criminal ; and so is a promise of money to a corporator, 
to vote for a member of the corporatbn.f 

The act " to prevent bribery and corruption," passed under 
the provincial government of this state, A. D. 1758,| is the only 
existing statute which we have upon this subject. It has never 
been revised. It relates to but one species of bribery, viz. diat 
of giving, or engaging to pay, and of accepting and receiving 
money, for the purpose of procuring offices of trust under the 
government. We have no statute for the punishment of bribery 
committed by civil magistrates, or judges ; but the ofience is well 
known and clearly explained by the ancient common law. See 
also Constitution of Massachusetts, chapter 6, section 2, by which 
bribery is made a perpetual disqualification for office. 

There are no precedents of indictments for bribery in the 
Crown Circuit Companion, or Tremain's Pleas of the Crown ; 
and but one in the Crown Circuit Assistant ; and that is an In- 
formation in the famous case of attempting to bribe the Duke of 
Grafton. This precedent is transferred to Chitty's Collection of 
Precedents of Indictments, Informations, &c. in his Crown Law. 
There are also, in this collection, several other precedents, for 
receiving bribes, founded upon recent English statutes. The 
following forms of complaints for this ofience are original ; but 
have been drawn with as much care as possible, and the techni- 
cal language of other precedents has been selected and used as 
far as it was applicable. 

Form of a Complaint against a Justice of the Common Pleas^ 

for accepting a Bribe. 

A. B. of B., in the county of S., Esq., upon his oath com- 
plains, that C. D. of in the county of Esq., on the. 
day of now last past, at B. aforesaid, in the coun- 

* 2 East, 6 ; 4 Bur. 2496. f Id. p. 2500. 

} 2 Maas. Lawit 1089, Appendix. 
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tj aforesaid, was one of the Justices of the Court of Common 
Pleas &C. [state the style of the court^'] duly and legally ap- 
pointed, qualified, and sworn to discharge and perform £e duties 
of that office ; which, the said complainant alleges, is an office 
of great importance and trust concerning the administration of 
justice within this Commonwealth. And that he the said C. D., 
contriving and intending the duties of his said office, and the 
trust and confidence thereby reposed in him, to prostitute and 
betray, did then and there, unlawfully and corrupUy accept and 
receive of one £. F. the sum of dollars, as a pecuniary re- 
ward to influence and induce him the said C. D. to [here itate 
the subject matters coriceming which the bribe was received ;] and 
that he, the said C. D., did thereby wilfully, unlawfully, and cor- 
ruptly prostitute and betray, for the said pecuniary reward by him 
the said C. D., in his said office and station, in that behalf so as 
aforesaid accepted, taken, and received, the duties of his said 
office and the trust and confidence reposed in him therein ; to 
the great dishonor, scandal, and prostitution of the justice of said 
Commonwealth, and against the peace and dignity of the same* 
Wherefore &c. 

For attempting to bribe a Justice of the Court of Common Pleas, 

A. B. of B., in the county of C, upon his oath complains, 
that C. D. of in the county of Esq., on the 

day of now last past, at B. aforesaid, in the county afore* 

said, was one of the justices of the Court of Common Pleas, 
[state the style of the court^} duly and legally appointed, qualified, 
and sworn to dischai'ge and perform me duties of said office, 
which, the said complainant avers, is an office of great importance 
and trust within this Commonwealth ; and that E. F. of in 

the county of yeoman, on the same day of in the year 

aforesaid, at B. aforesaid, well knowing the premises, but unlawful- 
ly and corruptly devising and intending the said C. D. to seduce 
and corrupt, and to tempt him to prostitute and betray the duties of 
his said office and station, and tne trust and confidence thereby 
reposed in him, did then and there unlawfully and corruptly pro- 
pose and offer, and did cause and procure to be unlawfully and 
corruptly proposed and offered to be paid to the said C. D. a 
certain sum of money, to wit, the sum of dollars, as a 

pecuniary reward to induce and influence him the said C. D. to 
prostitute and betray the duties of his said office by [here state 
the facts concerning which the bribe was offered ;] to the great 
injury and dishonor of him the said C. D., and against the peace 
and dignity of the Commonwealth aforesaid. Wherefore &c. 
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For bribing a Person to procure an Office of Trust; on the pro- 

vineial Statute of 17 58. 

A. B. of B., in the said county of S., Esq., upon his oath 
complains, that C. D. of &c., yeoman, on the day of 

now last past, at B. aforesaid, in the county aforesaid, 
did unlawfully and corruptly give and pay to one E. F. the sum 
of dollars, as a consideration and pecuniary reward, in 

order to bduce him, the said E. F., to procure for him, the said 
C. D., the office of \here state the name of the office ;] the said 
office being then and there a place of trust within this Common- 
wealth ; against the peace of the said Commonwealth, and contrail 
to the form of the statute in such case made and provided. 

Wherefore be. 

< 

For corruptly accepting a Briber to procure an Office of Trust; 

on the provincial Statute of 1758. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the county of yeoman, 

on the day of now last past, at B. aforesaid, in the 

county aforesaid, did unlawfully and corruptly accept, take, and 
receive of one E. F. the sum of dollars, as a considera- 

tion and pecuniary reward for procuring, and unlawiblly and cor- 
ruptly undertaking to procure, for him the said E. F. the office 
of [here state the name of the office ; j the said office being then 
and there a place of trust within diis Commonwealth ; against 
the peaco oi said Commonwealth, and contrary to the form of 
the statute in such case made and provided, wherefore &c. 



BURGLARY : 

And other unlawful brtaking and entering of buildings. 

The following preliminary remarks upon this offence are 
taken prixxsipally from the fourth volume of Blackstone's Com- 
mentaries. They contain a mere outline of the numerous cases, 
principles, and distinctions relative to the different branches of the 
crime of bCirglary, which are to be found in the books. It would 

24 
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be incompatible with the object of this work to insert them more 
at large. 

A burglar is " he that by night breaketh and entereth into a 
mansion-house, with intent to commit a felony."* In this defini- 
tion there are four things to be considered ; the time^ the places 
the manner^ and tlie intent 

The time must be by night ; for in the day time there is no 
burglary. The law has settled what is to be reckoned night and 
what day, for this purpose. If there be daylight enough, either 
begun in the morning, or left in the evening, so as that the fea- 
tures of a man's face may be thereby discerned, it is no burglary. 
But this does not extend to moonlight ; for the malignity of the 
offence does not so properly arise from its being done in the dark, 
as at the dead of the night ; " when all the creation, except 
beasts of prey, are at rest ; and when sleep has disarmed the 
owner, and rendered his castle defenceless."f Both the break- 
ing and the entry must be by night ; for if the breaking were in 
the night, and the entry in the day, or vice versa^ the offence 
would not amount to burglary.| 

The place must be in a mansion-hou^Q. For no other distant 
building is considered to be a man's castle of defence. The 
house must be a place of residence. For a house under repair, 
in which no one lives, though the owner's property is deposited 
there, is not a place in which a burglary can be committed. But 
the proprietor of the house need not be actually within it, at the 
time the offence is committed. For if he leaves it with his goods 
in it, and with an intention to return, though no person resides 
there in his absence, it will still be his mansion.^ Burglary may 
also be committed in a variety of buildings adjoining to, or mak- 
ing a part of dwelling-houses, and in separate apartments, occu- 
pied by lodgers. The reader is referred to the English writers 
upon crown law, for the cases and decisions upon this particular 
branch of the crime of burglary. 

As to the manner of committing burglary ; there must be both 
a breaking and entry to complete it.|| But they need not- both 

• 4 Bla. Com. 224. f Id. } 1 Hale, 551 ; 1 Leach, 185. 

§ Fost. 77. li 4 Bla. Com. 226. 
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be done at the same time. For if a breach be made on one 
night, and the same breakers enter the next night through the 
same breach, they are burglars.* There must be an actual 
breaking. But this may be done by breaking, or taking out from, 
or opening a window ; or by lifting the latch of a door, or un- 
loosing any other fastening that the owner has provided. If the 
thief descend through a chimney it is burglary. If admittance 
be obtained by fraud, as where the defendant met a servant who 
kept the key, and by false pretences enticed him to let her in, on 
which she robbed the house, it is burglary.f 

An entry is requisite as well as breaking. The introduction of 
any part of the body will amount to an entry. As if the party 
breaks open a shop window, and with his hand takes out goods, 
the ofibnce is complete.} Even the introduction of a hook, with 
intent to steal, may amount to bunglary.^^ There are several 
other acts which will amount to a burglarious entry, which are 
stated and explained in the books upon criminal law, to which 
the reader is referred. 

The last ingredient, in this crime, is the intent. The breaking 
and entry must be with a fdonious intent^ otiierwise it is only a 
trespass. II And it is the same whether such intention be actually 
carried into execution or not. And therefore, when a house is 
burglariously broken and entered, with intent to commit a rob- 
bery, a murder, a rape, or any other felony, it is burglary, wheth- 
er the thing be actually perpetrated or not.ir The foregoing re- 
marks apply to felonies created by statute, as well as those at 
common law ; because all the properties of a felony at common 
law are given to an offence when created by statute.** 

The followmg forms, (except the first, which is at common law,) 
or precedents of complaints, for burglary 8ec. are drawn upon 
the statute of this Commonwealth.f f By the first section of this 
statute, no burglary is punished as a capital felony, unless the 
offender, at the time of committing the burglary, be armed with 
a dangerous weapon, or arm himself in the bouse with a danger- 

• 1 Hale, 651. \2 East, P. C. 485. } Fost 107. § 3 Inat 64. 

li 4 Bla. Com. 227. ITId. ** 4 Bla. Com. 228 ; Hawk. b. 1, c. 88, i. 19, 
tt Statute 1805, chapter 101. 
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For a Burglary^ where the Prisoner armed himself with a danger'- 
ous Weapon^ in the DtveUing-Hoiise : On the First Section of 
the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of laborer, on 
the day of now last past, about the hour of one in 
the night of the same day, with force and arms, at B. aforesaid, 
in the county aforesaid, the dwelling-house of the said A. B. 
there situate, feloniously and burglariously did break and enter, 
with intent the goods, chattels, and moneys of him the said A. B., 
in the said dwelling-house then and there being, feloniously and 
burglariously to steal, take, and carry away ; he the said A. B. 
and divers others of his family being then and there lawfully 
therein ; and that he the said C. D., having then and there, in the 
dwelling-house aforesaid, armed himself with a certain dangerous 
weapon called a fire-shovel, ten linnen shirts, of the value of 
twenty dollars, and sundry pieces of silver coin, called Spanish 
milled dollars, to the amount and value of twenty dollars, of the 
moneys, goods, and chattels of him the said A. B., then and there 
in the dwelling-house aforesaid being found, then and there feloni- 
ously and burglariously did steal, take, and carry away ; against 
the peace of said Commonwealth, and contraiy to the form of 
the statute in such case made and provided. Wherefore Sec. 

For a Burglary, where the Prisoner committed an Assault^ upon 
a Person lawfully in the House : On the First Section of the 
Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of laborer, on 
the day of now last past, about the hour of eleven, 
in the night of the same day, with force and arms, at B. afore- 
said, in the county aforesaid, the dwelling-house of the said A. B. 
there situate, feloniously and burglariously did break and enter, 
with intent the goods and chattels of the said A. B., in the said 
dwelling-house then and there being, feloniously and burglarious- 
ly to steal, take, and carry away ; he the said A. B. and divers 
others of his family being then and there lawfully therein ; and 
that he the said C. D. tlien and there, in and upon one E. F., 
who was then and there lawfully in the said dwelling-house, and 
in the peace of the said Commonwealth, feloniously and bur- 
glariously an actual assault did make, and him the said E. F. 
did then and there beat, wound, and abuse, and ten pieces of 
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gold coin, called Eagles, of the value of one hundred dollars, of 
the moneys of him the said A. B., then and there in the dwelling- 
house aforesaid being found, feloniously and burglariously did 
steal, take, and carry away ; against the peace of said Common- 
wealth, and contrary to the form of the statute in such case made 
and provided. Wherefore &c. 

For a Burglary against the Principal^ and others present^ aiding^ 
assistingy fyc, : On the First Section of the Statute. 

[Draw the complaint against the principal^ conformably to the 
foregoing precedents^ as the case may be, and then proceed as 
foUmos :J And the said A. B. further complains, that E. F. of 
in the county aforesaid, laborer, at the time said burglary 
was committed, in manner and form aforesaid, to wit, on the 
said day of in the year aforesaid, with force and 

arms, at B. aforesaid, in the county aforesaid, was feloniously 
and burglariously present, aiding, assisting, and consenting in the 
felony and burglaiy aforesaid ; and aiding and assisting the said 
C. D. the felony and burglary aforesaid, in manner and form 
aforesaid, to do and commit ; acainst the peace of said Com- 
monwealth, and contrary to the form of the statute in such case 
made and provided. Wherefore &lc. 

For a Burglary against the Principal, and Accessaries before 
the Fact : On the First Section of the Statute. 

[Draw the complaint against the principal according to the 
foregoing precedents, as the case may require, and then procetd:"] 
And the said A. B., upon his oath aforesaid, further complains, 
that E. F. of in the said county of laborer, before 

the committing of the said felony and burglary, in manner and 
form aforesaid, to wit, on the day of in the year 

aforesaid, with force and arms at B. aforesaid, in the county 
aforesaid, did feloniously and maliciously incite, move, procure, 
aid, and abet, counsel, hire, and command the said C. D. to do 
and commit die said felony and burglary, in manner and form 
aforesaid ; aeainst the peace of said Commonwealth, and con- 
trary to the form of the statute in such case made and provided. 
Wherefore &c. 

Against an Accessay to a Burglary, after tlie Fact : On the Third 

Section of the Statute. 

[Draw the complaint against the principal, conformable to the 
foregoing precedents, as the case may be, and then proceed asfol- 
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lotos :] And the said A. B. further complains, that E. F. of said 
B., laborer, afterwards, to wit, on the day of in the 

year aforesaid, with force and arms, at B. aforesaid, in the coun- 
ty aforesaid, well knowing the said C. D. to have done and com- 
mitted the felony and burglary in form aforesaid, with force and 
arms, him the said C. D. then and there did knowingly harbor, 
conceal, maintain, and assist ; against the peace of said Common- 
wealth, and contrary to the form of the statute in such case made 
and provided. Wherefore inc. 

For entering a DtoeUing-House in the Night Time^ tmthout 
breakings vnth intent fyc. : On the Fourth Section of the 
Statute. 

A. B. of B., in the county of S., gentleman, upon bis oath 
<;omplains, that CD. of in the county of labors, 

on the day of now last past, with force and arms, at 

B. aforesaid, in the county aforesaid, the dwelling-bouse of him 
the said A. B., there situate, in the night time, to wit, about the 
hour of twelve, in the night of the same day, did enter, without 
breaking, with intent the goods and chattels of him the said 
A. B., in the dwelling-house aforesaid, then and there being, fek>- 
niously to steal, take, and carry away ; against the peace of s^id 
Commonwealth, and contrary to the form of the statute in such 
case made and provided.^ Wherefore be. 

The last preceding form is to be adopted with only this altera- 
tion, that the words of the statute are to be adopted and used in 
such case, to wit, " the dwelling-house of the said A. B., there 
situate, in the day time did break and enter J^ 

* If there was a breaking of the dwelling-house in the day Hmey the com- 
plaints upon the second section of the statute, that is, for burglaries not capital, 
may be drawn according to the first of the foregoing fonns for a bui^lary at com- 
mon law ; excepting only, &at it must conclude^ " contrary to the form of tihe^ 
statute in such case made and provided.'* The aggravations contained in the first 
section of the statute, which make the burglaiy capital, need not be negatived in 
a complaint on the second section ; that is, you need not allege, in the latter 
case, that the defendant was not armed with a dangerous weapon, or that he did 
not conmiit an actual assault upon some person lawfully in the house, &c. If 
these aggravatioDs, which make the burglary capital, are not alleged, the chaige 
win be taken to be on the second section, and not for a capital buiglaiy; md 
such has been the practice ever since the statute was enacted. 
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Far breaking and entering a Ship or Vessel^ in the Day Time^ 
toith Intent S^c. : Oh th Fourth Section of the Statute. 

A. B. of B., io the county of S., mariner, upon bis oath com- 
plains, that C. D. of in the said county of laborer, 
on the day of now last past, with force and arras, 
at B. aforesaid, in the county aforesaid, a certain ship or vessel 
of him the said A. B,, called the then and there lying and 
being, within the body of the said county of in the day time, 
did break and enter, with intent the goods, chattels, and moneys 
of him the said A. B., in the vessel aforesaid then and there be- 
ing, feloniously to steal, take, and carry away ; against the peace 
of said Commonweaih, and contrary to the form of the statute 
in such case made and provided. Wherefore be. {as ante. 
p. 137.1* 



BURNING. 

Arson and other nuilicious Burning. 

The d efinition of Arson, at common law, is the malicious and 
wilful burning of the dwelling-house or out-houses of another 
man.f This definition is not strictly correct when applied to the 
crime of arson, as a capital offence, distinct from the other spe- 
cies of malicious burning, as created by the statute of this Com- 
monwealth. By this statute, arson is where " any person shall 
Tnlfully and maliciously set fire to the dwelling-house of another, 
or to any out-building adjoining to such dwelling-house, or to any 
other building, and by the kindling of such fire, or by the burn- 
ing of such other building, such dwelling-house shall be burnt in 
the night time."{ 

This is an offence of great malignity, not only as against the 
right of habitation, which is acquired by the law of nature, as 

* The two preceding foims may be adopted in all the other caaes, mentioned in 
the fourth section of the statute, by vaiying the allegation, as to the description 
of the building broken and entered, according to the tact and in the precise 
words of the statute. 

t 4 Bla. Com. 220, chap. 116. } Stat 1804, chap. 181. 
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well as by the laws of society ; but because of the terror and 
confusion which necessarily attend it. It b always perpetrated 
from motives of the purest malice, and most diabolical revenge. 
In most of the other felonies, such as burglary, larceny, &c. the 
property to be acquired by the plunder, furnishes the fatal temp- 
tation to the wicked and deluded perpetrator ; but in this, nothing 
but destruction and devastation can follow the commission of the 
crime. 

To constitute this crime, there must be a burning ; it must be 
toUfidj and dictated by malice ; the place consumed must be a 
divetting'houae of another ; and the burning of such dwelling- 
house, by our statute, must be in the night time. 

There must be an actual burning. But it is not necessary 
that the entire building should be set on fire, or that any part of 
it should be entirely consumed ; for if once a part of it is on fire, 
though it should go out, without any ef&rt to extinguish it, the 
crime will be complete.* It must be unlfid and malicious. The 
accidental burning, therefore, of the dwelling-house of another, 
though it occur in doing an unlawful act, is not arson.f But 
malice in this case does not merely imply a design to injure the 
party who is eventually the sufferer, but an evil and mischievous 
intention, however general. For if a man has a design to bum 
one house, and by accident the flames destroy another, he will be 
guilty of a malicious burning of the latter.| 

The place consumed must be the dweUing-house of another. 
No building, other than a dwellmg-house, can by our statute be 
the subject of arson, as before explained. At common law, all 
the out-houses, that were part of the dwelling-house, or within its 
curtilage, were included in tlie definition of arson.^ There are 
a great variety of other buildings, the burning of which is made 
capital by English statutes. 

It must be the dwelling-house of another. This refers as well 
to the lawful possession, as to the entire interest and legal dde. 
The lawful possession confers a property while it exists. The 
offence of arson, (stricdy so called,) may be committed by wil- 

* 8 Inst 66 ; 2 Chit C. L. 1104. t 1 Hale, 569. 

{Id. § 8 iDflt 67. 
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fully setting fire to a man's own house, provided his neighbour's 
house is thereby also burnt. And if a landlord set fire to his own 
house, of which another is in possession under a lease from him- 
self, or from those whose estate he hath, it will be accounted 
arson ; for during the lease, the house is the proper^ of the ten- 
ant.* 

The burning of the house must also be in the night time. By 
our statute no species of malicious burning is a capital o&nce, 
excepting that of burning a dwelling-house in the night time. The 
rules of law by which the question, what shall be deemed night 
for the purpose of completing this crime, are the same as have 
been herem before stated in the crime of burglary ; and may be 
found among the preliminary points of law relative to that of- 
fence. 

Our statute, " providing for the punishment of incendiaries," 
relates to other malicious burnings below the degree of arson, or 
the burning of a dwelling-house in the night time ; with respect 
to many of which, the forms of complaints will be found imme- 
diately following those which are founded upoo the first section 
of the statute. Strange as it may seem, another species of ma- 
licious mischief, totally distict from that of malicious burning, viz. 
that of wilfiilly and maliciously maiming and disjiguring cattle^ 
is thrown into the fourth section of this statute, providing for the 
punishment of incendiaries. But the forms of complaints upon 
tbis statute, for the latter offence, will be found under the head of 
^< malicious mischief," which seems the most appropriate place for 
them. 

Form of a Complaint for Arson : On the First Section of the 

Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county aforesaid, laborer, on 
the day of now last past, about the hour of two in 
the night of die same day, with force and arms, at B. aforesaid, 
in the county aforesaid, the dwelling-house of him the said A. B., 
there situate, feloniously, wilfully, and maliciously did set fire to, 
and the same house, then and there, by the kindnng of such fire, 

* 4 BU. Com. 221, 222 ; Post. 115. 
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did felonioustyy wilfuUy, and maliciously bum and consume ; 
against the peace of said Commonwealtby and contrary to the 
form of the statute m such case made and provided. Where- 
fore &£C. 

For f^ing Fire to a Building j whereby a Dwelling Ufos burnt j 
in the Night Time : On the First Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county aforesaid, laborer, on 
the day of now last past, about the hour of two in 
the night of the same day, with force and arms, at B. aforesaid, 
in the county aforesaid, a certain building of one E. F., there 
situate, called a wood-house, feloniously, wilfully, and maliciously 
did set fire to, and diat by the kindling of said fire, and by the 
burning of said wood-house, the dwelling-house of him the said 
A. B., there also situate, was then and there, in the night time, 
feloniously, wilfully, and maliciously burnt and consumed; against 
the peace of said Commonwealth, and contra^ to the form of 
the statute in such case made and provided. Wherefore &c. 

For maliciously setting Fire to a BuUding^ a^oining a Dwelling' 
Housej whereby a DweUing-House was burnt : On the First 
Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon bis oath com- 
plains, that C. D. of in the county aforesaid, laborer, on 
the day of now last past, about the hour of twelve 
in the night of the same day, with force and arms, at B. aforesaid, 
in the county aforesaid, a certain out-building, called a wood- 
house, of the said A. B., there situate, and adjoining to the 
dwelling-house of him the said A. B., also there situate, feloni- 
ously, wilfully, and maliciously did set fire to ; and that by the 
kindling of said fire, the said dwelling-house of him the said 
A. B. was then and diere, in the night time, feloniously, wilfully, 
and maliciously burnt and consumed ; against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore &c. 

For maliciously burning a Stable^ within the Curtilage of a 
Dwelling'House : On the Second Section of the Statute. 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that C. D. of in the county of laborer, 

on th6 day of now last past, aliout the hour of ten 
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in the night of the same day, with force and arms, at B. aforesaid, 
in the county aforesaid, did wilfully and maliciously set fire to a 
certain stable of him the said A. B., then and there situate, and 
being within the curtilage of the dwelling-house of him the said 

A. B., there also situate, and that by the kindling of such fire, 
the aforesaid stable, situate and being within the curtilage of said 
dwellmg-house as aforesaid, was then and there, in the night 
time, \nlfully and maliciously burnt and consumed ; against the 
peace of said Commonwealth, and contrary to the form of tlie 
statute in such case made and provided. Wherefore inc.* 

Far burning a DweUing-House in the Day Time : On the Second 

Section of the Statute* 

A. 6. of B., in the county of S., Esq.,. upon his oadi com- 
plains, that C. D. of in the county aforesaid, laborer, on 
the day of now last past, with force and arms, at B. 
aforesaid, in the county aforesaid, the dwelling-house of him the 
said A. B., there situate, in the day time, did wilfully and mali* 
ciously set fire to and bum ; against the peace of said Common- 
wealth, and contrary to the form of the statute in such case made 
and provided. Wherefore fcc. 

[If the fire was set to an out-building adjoining the dwelling- 
house, or to any other building, whereby the dwelfing-house was 
burnt, the allegation in the complaints upon this section will be 
conformable to the facts in the case ; and set forth as m the pre- 
cedents, ante^ for arson, on the first section of the statute.] 

For maliciously burning a Meeting-House^ in the Day Time : 

On the Third Section of the Statute. 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that C. D. of in the county aforesaid, laborer, 

on the day of now last past, with force and arms, at 

B. aforesaid, in the county aforesaid, a certain meeting-house 

* The same fonn as the preceding iftay be adopted for the malidous burning, 
in the night time, of any other building mentioned in the latter part of Uie 
second section of the statatc> dcscribnig the building in the identical words made 
use of in the statute. If a public building, set forth the public use for which it 
is designed, as follows, viz, ** a certain meeting-house there situate, belonging to 
the fint pariah in the said town of B., and erected for public uses, to wit, for the 
pubfic worship of God." And so of any other buildings erected for public use, 
as school-houses, court-houses, academies, &c. 
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there situate, belonging to the first parish in the said town of B., 
and erected for public uses, to wit, for the public worship of Crod, 
did then and there, in the day time, wilfully and maliciously set 
fire to, bum, and consume ; against the peace of said Common- 
wealth, and contrary to the form of the statute in such case made 
and provided. Wherefore &c. 

Far maliciously burning a Vessd lying within the Body of the 
County : On the Third Section of the Statute. 

A. B. of B., in the county aforesaid, marmer, upon his oath 
complains, that C. D. of B., in the county aforesaid, laborer, on 
the day of now last past, widi force and arms, at B. 

aforesaid, in the county aforesaid, a certain vessel called the 
the property of him the said A. B. and of £. F., G. H., 
kc. then and there lying and being within the body of the said 
county of did wil^lly and msdiciously set fire to, bum, and 

consume ; against the peace of said Commonwealth, and contra- 
ry to the form of the statute in such case made and provided. 
Wherefore &c.* 

For harboring and concealing an Offender in any of the forego- 
ing Felonies or Offences: On ike Fifth Section of the Stat- 
ute. 

[Draw the complaint against the principal, according to the 
forgoing precedents, as the case may require, and then proceed :] 
And the said A. B. further complains, that E. F. of in the 

county of laborer* afterwards, to wit, on the day of 

now last past, with force and arms, at B. aforesaid, in the 
county aforesaid, weU knowing the said C. D. to have done and 
committed the felony and offence aforesaid, in manner and form 
aforesaid, did him the said C. D. then and there knowingly har- 
bor, conceal, maintain, assist, and relieve, after the felony and 
offence aforesaid was done and committed in manner aforesaid, 
by him the said C. D. ; against the peace of saud Commonwealth, 
and contrary to the form of the statute in suce case- made and 
provided. Wherefore Sic. 

* Hie game form as the preceding may be adopted in all the cases mentioned 
in the fourth section of the statute, without any other alteration than what may 
be required in the description of the article or property burnt ; the words of the 
statute, creating the offence, our. " that if any person shall wilfully and malicious- 
ly bum," &c. being the same in all the sections excepting the first; which Utter 
relates to the capital offence of Axson. 
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CHEATS. 

Cheats are ofTences either at common law, or by statute. 
Cheats at common law are defined by Hawkins to be '' deceitful 
practices in defrauding, or endeavouring to delraud, another of his 
known right, by means of some artful device, contrary to the 
plain rules of common honesty."* Mr. East is not satisfied with 
the correctness of this definition. His definition is, " that it 
consists in the firaudulent obtaining of the property of another by 
any deceitful and illegal practice or token, (short of felony,) which 
affects or may affect the public.^f 

Cheats at common law relate to some matter of a public con- 
cern, or in regard to private concerns, such as are affected by 
conspiracy, or false tokens, calculated in their nature to deceive 
the public in general ; as selling by false weights and measures ; 
selling cloth marked with a counterfeit measurer's seal ; or other 
known general mark in the trade ; playing with false dice ; doing 
judicial acts in the name of others, &CC. ; privcUe cheats are also, 
m some cases, punishable at common law ; as the pretending to 
be, and obtaining credit as a merchant, by means of forged let- 
ters and commissions.! 

Cheats, punishable by statute, are made so by statute of 
33 H. Tin. c. 1, which relates to the falsely and deceitfully ob- 
taining money, goods, or other things, by color and means of any 
privy tokeuj or countetfeit letter in other men's names. This 
statute has always been adopted and considered as a part of the 
law of this Commonwealth ; and prosecutions have been con- 
stantly maintained upon it.^ As to what is a false privy token 
within this statute, it has generally been taken to denote some 
real, visible mark or thing, as a key, Ssc. A mere false affirma- 
tion or asserdon is not such.|| 

In furtherance of the provisions of the statute of 33 H. VIII., it 
was further enacted by statute of 30 Geo. II., that all persons who 

* Hawk. b. I, c. 71, s. 1. f 2 East, P. C. c. 18, s. 2. 

t 2 East, P. C. c. 18, s. 6. § 6 M. R. p. 72, Commonwealth v, Warren. 

II 2 East, P. C. c. 18, s. 7. 



300 CHEATS. 

knowingly, by false pretence or pretences^ shall obtain goods &c. 
with intent to cheat any person of the same, shall be deemed of- 
fenders against law and the public peace, and punished accord- 
ingly. This statute has never been adopted, or considered in 
force in this state \* and therefore, unless the frauds, intended to 
be punished by it, were committed by more than one person, so 
as to amount to a fraudulent conspiracy at common law, no indict- 
ment in this state could have been supported for such frauds. 
To remedy this evil, the statute of this Commonwealthf " for 
the suppression and punishment of cheats," was passed. This 
statute was passed February 7, A. D. 1816, and the first section 
is a transcript of the statute of 30 Geo. IL, and is in precisely the 
same language. The wisdom of our legislature, in adopting the 
language of the English statute, is apparent ; as we now have the 
benefit of all the judicial constructions and expositions of it, by the 
English judges. 

The term *^ false pretences,^^ used in this statute, is of great 
latitude ; and was used to protect the weaker part of mankind ; 
because all were not equally prudent ; and has been considered 
to extend to every case, where a party had obtained property by 
falsely representing himself to be in a situation in which he was 
not ; or by falsely representing any occurrence that had not hap- 
pened, to which persons of ordinary caution might give credit.| 

Farm of a Complaint, at Common Law, for selUng hy fabe 

Weights and Measures,^ 

A. B. of B., in the county of S., yeoman, upon his oath com* 
plains, that C. D. of in the county of tiader, on the 
oay of and from thence until the day of the exibiting of 

this complaint, did use and exercise the trade and business of a 
shopkeeper, and during that time did deal in the buying and sell- 
ing by weight, of divers goods, wares, and merchandises, at B. 
aforesaid. And that the said C. D., being a person of a wicked 
and depraved mind, and contriving and fraudulendy intending, 
the citizens of said Commonwealth to cheat and deuuud, during 
the time he exercised his said trade and business, on the 

* 6 M. R. 72, Commonwealth «. WaneD. f Stat. 1815, chap. 136. 

X Per Lord Kenyon in Rex o. Young and othexs ; 3 T. R. 93 j See alfo 2 
East P. C. c. 18, 8. 8. § 2 Chit. C. L. 1001. 
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dfiy of and 00 diFer$ other days and times between that 

day and the day of the exhibitiog of this complaint, at B* afore- 
said, in the county aforesaid, did knowin^y, volfully, and public- 
ly, keep in a certain shop there, wherein the said A. B. did so 
as aforesaid carry on his said trade, a certain pair of false scales, 
for the weighiog of goods, wares, and merchandises, by hiih sold 
ia the way of his said trade ; which said scales were then and 
there, by artful and deceitful ways and naeans, so made and con- 
structed, as to cause the goods, wares, and merchandises, weighed 
fbctrein and sold thereby, to appear of greater weight than the 
real and true weight, by one eighth part of such apparent weight ; 
apd that he the said C. D. on the day of aforesaid, 

at &• aforesaid, did knowingly, willingly, and fraudulendy sell and 
utter to one E. F., in the way of his said trade, a quantt^ of flour, 
weighed in and by the said false scales, as and for fifty pounds 
weight of flour ; whereas in truth and in fact the weight of said 
flour, sold as aforesaid, was short and deficient of the said weight 
of fifty pounds, by one eighth part of the said weight of fifty 
pounds ; he the said C. D. then and there well knowing the said 
scales to be false as aforesaid ; against the peace and dignity of 
ibe Commonwealth aforesaid. Wherefore &c. 

^or defrauding a Person^ by Means of a counterfeit Letter, and 
other false Tokens : On the Statute of 38 H. VIII, c. 1 . 

A..B. of B., in the county of S., gendeman, upon his oath com- 
plains, that C. D. of in the county aforesaid, yeoman, being 
an ev)l disposed person, and devising and endeavouring unlawful- 
ly to obtain and get into his hands and possession the property of 
the honest and industrious citizens of this Commonwealth, for 
the maintenance of his dishonest and profligate living, on the 
day of at B* aforesaid, in the county aforesaid, 
fidsely and deceitfully did pretend and affirm to him the said 
A- B., that his the said C* D.'s name was E. H., and that 
be was the son of one G. H. 8cc. ; and that the said C. D. a 
certain false and counterfeit letter, in the name of him the said 
G* H., as a true and genuine letter of him the said G. H., falsely 
and fi^udulently to him the said A. B. then and there did deliver, 
(the said G. H. being then and long before, the friend and inti- 
mate acquaintance of him the said A. B.), by which said false 
.and counterfeit letter it was mentioned that the said G. H. desired 
the said A. B. to supply the bearer thereof, Mr. C. D., with the 
sum of sixty dollars, and place the same to his account, (mean- 
ing the account of him the said G. H. ;) and that the said A. B., 
then and there believing the said false and counterfeit letter to be 
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the proper handwriting of him the said 6. H., did then and there 
pay ana deliver to the said C D. the said sum of sixty dollars ; 
whereas in truth and in fact, the said G. H. never did write or 
send, or cause to be written or sent, any such letter to him the 
said A. B., desiring him to pay the said C. D. any sum of money 
whatever. By means of all which the said C. D., by color of 
the said counterfeit letter, and by the said false tokens and pre- 
tences, unlawfully, fakely, fraudulently, and deceitfully did obtain 
and get into his hands and possession, of and from him the said 
A. B., the said sum of sixty dollars ; and the said A. B., of the said 
sum of sixty dollars, in manner and form aforesaid, then and there 
fraudulently and deceitMy did deceive, cheat, and defraud ; to 
the great damage of him die said A. B., and against the peace 
and dignity of the Commonwealth aforesaid.* Wherefore &c. 

For obtaining Goods of a Shopkeeper^ under Pretence of being 
Servant to a Customer : On the kUe Statute for the Suppres- 
sion and Punishmeut ofCheats.f 

A. B. of B., in the county of* S., shopkeeper, upon his oath 
complains, that C. D. of in the county aforesaid, laborer, 

being an evil disposed person and a common cheat, and contriv- 
bg and intending unlawfully, fraudulently, and deceitfuDy to 
cheat and defraud the said A. B. of his goods, wares, and mer- 
chandises, for the support of hb profligate way of life, on the 
day of at B. aforesaid, in the county aforesaid, 

unlawfully, knowingly, and deagnedly did falsely pretend to the 
said A. B., that he the said C. D. then was the servant of E. F., 
(the said E. F. then and long before being well known to him 
the said A. B., and a customer of him the said A. B., in his said 
business and way of trade,^ and that he the said C. D. was then 
sent by the said E. F. to tn6 said A. B. for five yards of super- 
fine woollen cloth ; by which said false pretences, the said C. D. 
did then and there unlawfuUy, knowing^, and designedly obtain 
from the said A. B. five yards of supernne woollen cloth, of the 
value of fifty dollars, of the goods, wares, and merchandises of 
him the said A. B., with intent him the said A. B. then and there 

* This complaint concludes, as at common law, and not contrary to flie foim 
of the statute, upon the authority of the decision in the case of Commonwealth 
o. Warren, 6 M. R. p. 72, where itis said that the statute of 83 H. YUL has been 
adopted in this state, <* as a part of the common law." Per Parsons C. J. 
QtMsre— would not such a letter be an order for the payment of money, within 
the statute against forgeiy, and indictable as a forgery of such an order ? 

t Stat. 1816, chap. 186. 
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to cheat and defraud of the same ; whereas in truth and in fact, 
Ae said C. D. was not then the servant of the said E. F., and 
was not then, or ever hath been, sent by the said E. F.to the 
said A. B. for the said cloth, or for any cloth whatever ; to the 
great damage and deception of the said A. B., against the peace 
of said Commonwealth, and contrary to the form of the statute, 
in such case made and provided. Wherefore be. 

For obtaining Goods under fahe Pretences of being Merchants 
of good Fortune : On the late Statute for the Suppression fyc. 
of Cheats.* 

A. B« of B., in the county of S., merchant, upon his oath 
complains, that C. D. and E. F. of in the county afore- 

said, laborers, contriving and intending unlawfully, fraudulently, 
designedly, and deceitfully to cheat and defraud him the said 
A. B. of his goods and merchandises, for the support of their 
dishonest and profligate way of life, on the day of 

at B. aforesaid, in the county aforesaid, did falsely, unlawfully, 
knowingly and designedly pretend to the said A. B., that the said 
C. i>. then was a merchant of great property, who wanted to 
purchase horses, in order to export and send them abroad, and 
that he was then a housekeeper at . in the county of 
whereas in truth and in fact, the said C. D. was not then a mer- 
chant of great property, who wanted to purchase horses to be 
exported ard sent abroa]}, nor was he then a housekeeper at 
aforesaid, as they the said C. D. and E. F. did then and 
there falsely pretend to the said A. B., and that the said C. D. 
and E. F., by the false pretences aforesaid, did then and there 
unlawfully, knowingly, and designedly obtain from the said A. B. 
one mare and six geldings of him the said A. B., of the price 
and value of five hundred dollars, with intent then and there to 
cheat and defraud him the said A. B. of the same ; to the great 
damage of him the said A. B., against the peace of said Com- 
monwealth, and contrary to the form of the statute in such case 
made and provided. Wherefore &c.f 

* Stat 1816, chap. 136. 

t This fonD would be good, if the allegation, that the horses were wanted for 
exportation, were wholly omitted.— 2 Chit. C. L. 1006, 1007.~Note also that 
the &cts set forth in this complaint would amount to a fraudulent conspiracy at 
common law, and might be prosecuted as such. 
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For obtaining Money under false Pretences of drawing upon a 
Person toho^ the Prisoner pretended, was indebted to hmty ami 
was a Person (f Property : On the late Statute for the Sup' 
pression of Cheats. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the county aforesaid, yeoman, 

being an evil disposed person, and a common cheat, and con* 
triving and intending unlawfully, fraudulently, designedly, and 
deceitfully to cheat and defraud the said A. B. of his moneys, 
for the support of his profligate way of life, on the day 

of at Q. aforesaid, in the county aforesaid, unlawfully, 

knowingly, and designedly did falsely pretend to the said A. B.^ 
that one E. F. was a gendeman of property, residing at 
in the county of and that die said E. F. would accept and 

Eay a certain bill of exchange in writing, then and there drawn 
y the said C. D. upon the said £• F., and dated the day and 
year last aforesaid, and whereby the said C. D. required the said 
E. F. to pay to him the said A. B., or order, the sum of one 
hundred dollars, in six days after date thereof, and to place the 
same to account of him the said C. D., and then and there de- 
livered the same to the said A. B. ; by which said false pretence, 
the said C. D. did afterwards, to wit, on the day of 

in the year aforesaid, at B. aforesaid, unlawfully, knowingly, and 
designedly obtain from the said A. B* the said sum of one 
hundred dollars, of the money of him the said A. B., with in- 
tent then and there to defraud him of the same ; whereas in 
truth and in fact, the said E. F. was not then a gentleman of 
property, residing at in the county of , and whereas 

m truth and in fact the said E. F. was then and there a pauper, 
chargeable to, and maintained by the town of , and whereas 
in truth and in fact, the said E. F. did not and could not, nor 
would pay the said bill of exchange, or any part of the money 
therein mentioned, but was then wholly insolvent and unable to 
pay the same, which the said C. D. then and there well knew ; to 
the great damage of him the said A. B., against the peace of 
said Commonwealth, and contrary to the form of the statute 
in such case made and provided. Wherefore &;c. 
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COMPOUNDING A FELONY- 

The offeoce of compounding a felony has always been highty 
penal; and consists in receiving again, goods tbat have been 
stolen, in cases of robbery or larceny ; or in that, or any other 
case, taking a reward not to prosecute. It was formerly bolden 
to constitute the party thus oflkiding, an accessary to the original 
crime.* At this day, it is a high misprision and obstruction of 
public justice, pumshable by fine and imprisonment.f But die 
mere retaking of goods stolen, when found by the lawful owner, 
is no offence, unless some understanding exist, that the offender 
shall not be prosecuted.} 

Compounding prosecutions upon penal statutes is an offence 

of an equivalent nature, in criminal cases, to that of champerty, 
in civil suits, and is besides an additional misdemeanor against 
public justice, by contributing to make the laws odious to the 
people. It is severely punished by a statute of 18 Elizabeth, by 
fine, pillory, and personal disqualifications.^ 

Form of a Complaini for compounding a Felony. 

A. B. of B., in the county of yeoman, upon his oath 

complains, that C. D. of in the county aforesaid, yeoman, 

on the day of now last past, at B. aforesaid, in the 

comity aforesaid, came before E. F. Esq., then and yet being 
one of the justices of the peace in and for said county of S., 
duly and legally authorized and qualified to execute and perform 
die duties of said office, and then and there upon his oath did 
charge, accuse, and complain against one G. H. for feloniously 
steahng, taking, and carrying away one silver spoon and two silk 
handkerchiefs, of the goods and chattels of the said C. D. ; up- 
on which accusation and complaint, the said E. F. Esq., then 
and there issued his warrant under his hand and seal, in due form 
of law, for the apprehending and taking of the said G. H. to 
answer to, and be examined and dealt with concerning the felony 
aforesaid, so as aforesaid charged upon him, as to law and jus- 
tice might appertain ; and the said A. B. further complains, that 
afterwards, to wit, on the day of in the year afore- 

said, at B. aforesaid, the said G. H. was arrested and taken by 

* 4 Bla. Com. 184. f 1 Hate» 640, 619. {Id. § 4 Bla. Com. 18& 
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virtue of the said warrant for the felony aforesaid, and was then and 
there brought before the said E. F* Esq., the justice aforesaid, 
and was then and there examined by the said justice, of and 
concerning the felony aforesaid, and the subject of said complaint 
was examined into and heard by said justice ; upon which said 
examination and hearing, the said E. F. Esq., made a certain 
warrant, under his hand and seal, and in due form of law di- 
rected to the keeper of the Commonwealth's gaol in said B., or 
to his under keeper or deputy, [here set forth the warrant of 
commitment^] And the said A. B. lurther complains, that the said 
C. D., well knowing the premises, but contriving and intending 
unlawfully and unjusdy to prevent the due course of justice and 
law in this behalf, and to cause and procure the said G. H., for 
the felony aforesaid, to escape with impunity, afterwards, to wit, 
on the day of at B. aforesaid, in the county afore- 

said, unlawfully, and for the sake of wicked gain, did take upon 
himself to compound the said felony on behalf of the said G. H., 
and then and there did exact, receive, and have of the said G. H. 
the sum of dollars, for and as a reward for compounding 

the said felony, and desisting from all further prosecution against 
the said 6. H. for the same ; against the peace and dignity of 
the Commonwealth aforesaid. Wherefore ixc. 

For compounding an Offence against a penal Statute. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the county aforesaid, yeoman, 

heretofore, to wit, on the day of prosecuted out of 

the Court of Common Pleas &c. [state the style of the court, and 
for what county it was to be holdenj] a certain writ against one 
E. F., directed to the sheriff of [here recite Vie writ ;] 

and the said A. B., upon his oath aforesaid, further complains, 
that the said writ, so sued out as aforesaid by the said C. D. 
against the said E. F., was by him sued out with intent to de- 
clare against the said E. F. in the same court, in a plea of debt, 
for a certain penalty, supposed to have been incurred by the said 
E. F. by reason of his tne said E. F. having before that time 
[here insert the facts upon which thepenabv ts supposed to have 
been incurred ; which may be taken Jrom the declaration in the 
writ before recited,'] against the form of the statute in such case 
made and provided. And the said A. B., upon his oath afore- 
said, further complains, that the said C. D., being a person of 
evil disposed mind, and not regarding the statute in that case 
made and provided, on the day of at B. aforesaid, 

in the county aforesaid, unlawfully, and for the sake of wicked 



CONSPIBACT. 207 

fain, did take upon himself to compound and agree with the said 
L F. for the said offence, without the order or consent of the 
said court, out of which the said writ was sued out as aforesaid ; 
and then and there did exact, receive, and have of and from the 
said E. F. the sum of fifty dollars, as and for a reward for com- 
pounding with the said E. F. for the said offence, and desisting 
lirom further prosecuting his said suit; against the peace and 
dignity of the Commonwealth aforesaid. Wherefore &c.* 

Challenges to tight. — See '* Duelling." 
Chamfebtt. — See " Maintenance." 
Cohabitation, unlawful, be. — See " Lewdness." 
Coin. — See "Forgery and Counterfeidng." 
Concealment of Pbegnanct. — See " Bastard." 
Countebfeiting. — See " Forgery and Counterfeiting." 



CONSPIRACY. 

The ancient writers upon criminal law, disagree in their 
definitions of the crime of conspiracy. The definitions of Coke, 
Hawkins, and Blackstone, are too narrow for the construction of 
this offence at the present day. The definition of Lord Coke 
is ; " a consultation and agreement between two or more, to ap- 
peal or indict an mnocent person, falsely and maliciously, whom, 
accordingly, they cause to be mdicted or appealed ; and after- 
wards the party is lawfully acquitted by the verdict of twelve 
men."f The accuracy of the last clause of this definition is 
questioned by Hawkins, who maintains that an acquittal, by a 
jury, of the party indicted is not necessary to constitute the of- 
fence.]: The definition of Blackstone conforms in substance to 

* This offence is created by statute 18 Eliz. But it is presumed it is also 
an oflfence at c(Mnmon law in this country, and may be prosecuted as such here. 
1 3 Inst. 148. t Hawk. b. 1, c. 72, s. 2. 
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of the offence,) and the general object for which the conspiracy 
was entered into, and intended to be fraudulendy accomplished. 
It is apprehended that this mode of settmg out the ofience will 
be legal and valid in a complaint, upon which the party is to be 
arrested and bound over to be further accused and tried by in- 
dictment ; probably, from the cases and authorities before re- 
ferred to, such a mode of charging the offence would be deemed 
sufficient, even in an indictment. If, however, the public prose- 
cutor shall think it proper to be more minute or particular in his 
indictment, he will have an opportunity of pursuing his own 
course, in the court to which the party is bound over or commit- 
ted for trial. 

Form of a Complaint for a Conspiracy to charge a Man with 
a RapCf with Intent to obtain Money from him. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county aforesaid, laborer, and 
£. F. his wife, and 6. H. of said B., laborer, being evil disposed 
persons, and devising and intending unuistiv, wickedly, and 
maliciously to deprive him the said A. B. of his good name, 
credit, and reputation, and also to subject him the said A. B., 
without any just cause, to the loss of his life, on the day 
of with force and arms, at B. aforesaid, in the counQr 
aforesaid, falsely, unlawfully, wickedly, and maliciously did con- 
spire, combine, confederate, and agree together, to chaise and 
accuse him the said A. B. that he nad then lately before feloni- 
ously ravished and carnally known the said E. r . by force and 
against her will ; with intent unjusdv to obtain and acquire to 
them the said C. D., E. F., and G. H., of and from him the 
said A. B. divers sums of money for compounding the said pre- 
tended felony and rape, so falsely, wickedly, and maliciously 
charged on him as aforesaid ; to the great damage of him the 
said A. B., and against the peace and dignity of the Common- 
wealth aforesaid. Wherefore be. 

For a Conspiracy to charge a Man with receiving stolen Chods, 
knowing them to be stolen^ and obtaining Money for com- 
pounding the same. 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that C. D., E. F., and G. H., all of in the 
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county aforesaid, laborers, being evil disposed persons, and 
wickedly devising and intending the said A. B. unjustly to de- 
prive of his credit and good name, and also fraudulendy to obtain 
and acquire to themselves of and from the said A. B. divers 
large sums of money, on the day of with force and 

arms, at B. aforesaid, m the county aforesaid, did wickedly, frau- 
dulently, and maliciously conspire, combine, confederate, and 
agree among themselves, falsely to charge and accuse the said 
A. B. that he had then lately before received certain goods which 
had then been lately before feloniously stolen, taken, and carried 
away, knowing them to be stolen ; and that they the said C. D., 
£• F., and 6. H., by divers threats, menaces, and aUegations of 
them the said C. D., E. F., and G. H., made and uttered in 
pursuance of the said conspiracy, combination, confederacy, and 
agreement aforesaid, that the said A. B. should be prosecuted 
and punished as a receiver of stolen goods, knowing them to be 
stolen, afterwards, to wit, on the day of in the 

year aforesaid, at B. aforesaid, did demand, receive, and take 
the sum of fifty dollars, of him the said A. B., for and as a com- 
position of, and agreement not to prosecute the same pretended 
offence, and to discharge him the said A. B. from all further 
prosecution for the same ; to the great damage of him the said 
A. B., and against the peace and dignity of the said Common- 
wealth. Wherefore &c. 

For a Conspiracy among Workmen, to raise their Wages and 

lessen the Time of Labor. 

A. B. of B., in the countv aforesaid, yeoman, upon his oath 
complains, that C. D., E. F., and G. H., all of in the 

county of laborers, on the day of now last 

past, at B. aforesaid, in the county aforesaid, being all workmen 
and journeymen in the art, mystery, and manual occupation of a 
wheelwright, not being content to work and labor in that art and 
occupation by the usual number of hours, and at the usual rates 
and prices for which they and other journeymen and workmen 
were accustomed to work and labor, out falsely and fraudulently 
conspiring and combining, unjustly and oppressively to increase 
and augment the wages of themselves and others, workmen and 
journeymen in the said art and occupation, and unjustly to extort 
and exact great sums of money for their labor and hire in the 
said art, mystery, and occupation, from tl^ir masters and em- 
pbyers therein, unlawfully did assemble ana meet together, and 
so being assembled and met, did then and there unjustly and 
fraudulently conspire, combine, confederate, and agree among 
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themselves, that none of the said conspirators, after the said 
day of would or should work at any lower rate 

than two dollars for the hewing of every hundred of spokes for 
wheels ; and three dollars for the making of every pair of hinder 
wheels, for or on account of any master or employer whatsoever, 
in the art, mystery, and occupation aforesaid ; and also that none 
of said conspirators would work day work, or labor any longer 
than from the hour of six in the morning to the hour of six in the 
evening, in each day from thenceforth ; to the great damage and 
oppression, not only of their masters and employers in the said 
art and occupation, but also of divers other good citizens of said 
Commonwealth, and against the peace and dignity of the Com- 
monwealth aforesaid. Wherefore &c. 

For a Conspiracy to charge a Man with being the Father of a 

Bastard Child, 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that C. D., E. F., and G. H., being persons of evil 
fame and profligate course of life, on the day of 

now last past, at B. aforesaid, m the county aforesaid, did un- 
lawfully conspire, combine, confederate, and agree among them- 
selves, the good name, fame, and reputation of him the said A. B., 
^tbout any just cause, to injure, stain, and destroy, and falsely 
and maliciously, and, for the sake of wicked and unjust gain, to 
charge the said A. B. with the crime of adultery, and to bring 
the said A. B. into hatred and reproach, and also to obtain and 
extort from the said A. B. divers large sums of money by un- 
lawful ways and means ; and that they the said C. D., E. F., and 
6* H., in pursuance of, and according to the conspiracy, combi- 
nation, confederacy, and agreement aforesaid, so as aforesaid had 
among themselves, afterwards, to wit, on the same day of 

in the year aforesaid, at B. aforesaid, unlawfully and 
maUciously, and for the sake of wicked and unlawful gain, in the 
hearing of divers citizens of said Commonwealth, did charge and 
accuse the said A. B., that he the said A..B. then lately before 
had carnal knowledge of the body of L J., and was the reputed 
father of a certain illegitimate child bom of the body of her the 
said I. J. ; to the great damage of him the said A. B., and against 
the peace and dignity of the Commonwealth aforesaid. Where- 
fore &c. 



CONSPIBACT. 313 

For a Conspiracy to engross and monopolize the Article of 

Vitriol. 

A. B. of B.y in the couDty of S., yeoman, upon bis oath com- 
plains, that C. D.. E. F., and G. H., on the day of 
DOW last past, and for a long time before and after, at B. afore- 
said, being each of them common buyers and sellers of a certain 
article called vitriol, they the said C. D., E. F., and G. H., did 
then and there falsely and fraudulently conspire, combine, confed- 
erate, and agree together, for their private gain, to acquire, ob« 
tain, and engross into their hands and possession all the vitriol 
made and manufactured, or then afterwards to be made and 
manufactured, in and about the toi^ of B. aforesaid, to make a 
monopoly thereof, and to make and enhance, at their will and 
pleasure, the price of such vitriol, the same being a commodity 
necessary and requisite for the dying of cloth, and for other ne- 
cessary uses among the people of said Commonwealth ; against 
the peace and dignity of the Commonweath aforesaid* Where- 
fore &;c. 

For a Conspiracj/ to cheat a Man of hii Ooods^ under Pretence 

of buying them.^ 

A. B. of B., in the coimty aforesaid, merchant, upon his oath 
complains, that C. D., E. F., and G. H., being persons of evil 
fame and dishonest conversation, and devising and contriving to 
obtain and acquire the goods and property of the citizens of this 
Commonwealth, bv unlawful and fraudulent means, pretences, 
and devices, on the day of now last past, at B. 

aforesaid, in the county aforesaid, did falsely conspire, combine, 
confederate, and agree among themselves, unlawfully and fraudu- 
lently to obtain, acquire, and get to themselves the goods, wares, 
and merchandise of the said A. B., under color and pretence of 
buying the same ; to the great damage of him the said A. B., and 
a^inst the peace and dignity of the Commonwealth aforesaid. 
Wherefore be. 

For a Conspiracy to make an unlatrfvl and oppressive Tax. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D., E. F., and G. H., all of B. aforesaid, in the 
coun^ aforesaid, yeomen, they the said C. D., E. F., and G. H., 
havbg then lately before been legally chosen assessors of the 

* 1 Trem. P. C. 91, Rex. v. Wilcox. 
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said town of B., for the year aforesaid, and having each of them 
accepted the said office, and having each of them severally quali- 
fied himself according to law, to discharge and perform the duties 
of said office, on the day of in the year aforesaid, 

at B. aforesaid, did unlawfully, falsely, and corrupdy conspire, 
combine, confederate, and agree among themselves, by virtue 
and color of their said offices, to make an unlawful, unequal, and 
oppressive tax or assessment, upon the inhabitants of the said 
town of B. ; and that they the said C. D., E. F., and G. H., in 

!>ursuance of, and according to the conspiracy, combination, con- 
ederacy, and agreement aforesaid, did then and there falsely, 
unlawfully, and corrupdy, by virtue and color of their said offi- 
ces, proceed to make and publish a certain unlawful, unequal, 
and oppressive tax or assessment, called the ministerial tax, upcm 
the inhabitants of said town of B., and signed the same with 
their hands, in their capacity of assessors as aforesaid of the said 
town of B., with iptent certain of the inhabitants of the said town 
of B. to injure, defraud, and oppress ; against the peace and dig- 
nity of the Commonwealth aforesaid. Wherefore &c. 

For a Conspiracy to dtfraud an illiterate Person of an Estate^ 
byfalsdy reading to him a Deed of Bargain and SaU^ as and 
for a Bond of Indemnity. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D., E. F., and G. H., all of being evil dis- 
posed persons, and wickedly devising and intending the said 
A. B. to injure, deceive, and defraud, and him the said A. B. 
fraudulendy to deprive of his property and estates, on the 
day of now last past, at B. aforesaid, did unlawfully con- 
spire, combine, conlederate, and agree among themselves, falsely 
and fraudulently to obtain from the said A. B. a deed of bargain, 
and sale of a certain lot of land in said town of B., called Lot 
No. 20 in said town, ^here describe the land ;] and that, in pur- 
suance of, and accordmg to the conspiracy, combination, confed- 
eracy, and agreement, so as aforesaid had, they the said C. D., 
E. F., and G. H., did falsely and fraudulendy make out and 
fabricate a deed of bargain and sale of the said lot of land, to 
be signed and executed by him the said A. B., and did then and 
there falsely and fraudulently present the same to him the said 
A. B., and did then and there falsely and fraudlently read the 
same to him the said A. B. as a bond and obligadon for the sum 
of seventy dollars, to be given by him the said A. B. to one I. X, 
as a consideration that he the said A. B. should indemnify the 
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said I. J. against the pajrment of certain notes of hand which he 
the said A. B. had, before the day aforesaid, made and given to 
one K. L., he the said A. B. being then and there an illiterate 
person, and by reason thereof wholly unable to read the deed, 
so as aforesaid falsely made out and presented to him ; to the 
great damage of him the said A. B., and aeainst the peace and 
dignity of the Commonwealth aforesaid.* Wherefore &c. 

For a Conspiracy to obtain Goods upon Credit, and then to 
abscondj and defraud the Vendor thereof^ 

A. B. of B., in the county aforesaid, on his oath complams, 
that C. D., E. F., and G. H. of &c., being evil disposed persons, 
and unjusdy devising and intending one I. J. to defraud and cheat 
of his goods and merchandises, on at did falsely, 

fraudulently, and unlaw&Uy conspire, combine, confederate, and 
agree among themselves, to obtain, acquire, and get into their 
hands and possession, of and from the said I. J., his goods and 
merchandises upon trust and credit, and then to abscond out of 
the Commonwealth, and defraud him thereof; and that tlie 
said C. D., E. F., and G* H., in pursuance of, and according to 
the conspiracy, combination, confederacy, and agreement, so as 
aforesaid had among themselves, then and there falsely, fraudu- 
lently, and deceitfully did pretend to the said I. J., that they were 
about to open a retail grocery shop in the said town of B. for the 
vending and disposing of sundry goods, wares, and merchandises 
in that way of business and trade for one year next following the 
said day of and that they had actually rented and 

hired a shop in said town of B. for that purpose ; and the said 
A. B. further complains, that he, giving credit to the false, fraud- 
ulent, and deceitful pretences and representations of the said 
C. D«, E. F., and G. H., was then and there induced to, and 
did furnish and deliver to them sundry goods, wares, and mer- 
chandise, of the value of five hundred dollars, upon trust and 
credit ; whereas in truth and in fact the said C* D., E* F., and 
G. H., never intended to open a retail grocery shop in said B. 
for the purposes aforesaid, but were then and there idle, dissolute, 
and vagrant persons, and wholly unable to pay the said A. B. for 
his said goods, wares, and merchandise, or any part thereof, and 
actually did defraud him thereof; to the great damage of him 

* This form ia abstracted from an indictment, tried in the Supreme Judicial 
Court of this state for the county of Kennebec. The original indictment stated 
die manner in which this fraud was completed and carried into execution ; but 
that is not necessary. 
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the said A. B., and against the peace and dignity of the Con^ 
monweath aforesaid.* Wherefore be. 

For a Conspiracy to manufacture qmrious Indigo, with ajraud- 
ulent Intention to sell the same, as and for genuine Indigo of 
the best Quality,^ 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D., E. F., and G. H., all of in the county 
of laborers, being evil disposed persons, not content to ob- 
tain their livelihood by honest means, but contriving and fraudu- 
lendy intending to acquire and get into their hands and possession 
the moneys, goods, and property of the citizens of this Common- 
wealth, by fraudulent and dishonest means, on the day of 
at B. aforesaid, in the county aforesaid, did unlawfully 
and fraudulendy conspire, combine, confederate, and agree 
among themselves, to mix, compound, and manufacture certain 
articles and materials hereafter mentioned, in the form and color, 
and of the resemblance of good and genuine indigo of the best 
quality, and of foreign growth and manufacture, with the fraudu- 
lent intent and design, that the base material to be mixed, com- 
pounded, and manufactured as aforesaid, should be exposed to 
sale, and that the same should m fact be sold at public aucdon, 
as and for good and genuine indigo of the best quality, and of 
foreign growth and manufacture ; and the said A. B. further 
complains, that the said C. D., E. F., and G. H., in pursuance 
of, and according to the conspiracy, combinaUon, confederacy, 
and agreement aforesaid, so as aforesaid had among themselves, 
on the day and year last aforesaid, at B. aforesaid, did mix and 
compound with a certain quantity of genuine indigo, of foreign 
growth and manufacture, certain other ailicles and materials, to 
wit, starch, blue vitriol, nut galls, alum, and a decoction of log- 
wood, in such quantities and proportions as thereby 16 increase 
the quantity of the aforesaid genuine indigo, when mixed and 
compounded as' aforesaid, to three times the quantity and number 
of pounds weight thereof; and having so mixed and compounded 
the same, did then and there so manufacture and work up the 
same, and the base materials and composition aforesaid, as to 
give the same the false appearance and resemblance of good and 
genuine indigo of the best quality, and of forefgn growth and 
manufacture, with the fraudulent intent and purpose, that the same 
should be sold at public auction as and for good and genuine in- 

* 1 Mass. Rep. 473, Commonwealth o. Ward & al. 
t 2 Mass. Rep. S29, Commoowealtfa «. Judd & al. 
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digo of the best ouafity, and of foreign growth and manufacture, 
and with the fraudulent intent and purpose, that the purchaser or 
purchasers thereof should be cheated and defrauaed ; against 
the peace and dignity of the Commonwealth aforesaid* Where- 
fore &c,* 

For a Conspiracy^ by Persons confined in Prison^ to effect their 

own Escape^ and that of others. 

A. B. of B., in the county of Esq., upon his oath 

complains, that C. D., E. F., and 6. H., on die day of 

at B. aforesaid, were persons lawfully confined in the 
Commonwealth's prison, situate in B. aforesaid, and then and 
there lawfully detained in the custody of the keeper of said pris- 
on, by virtue of divers legal processes then and there m force 
against them the sadd C. D., E. F., and 6. H. ; and that the 
said C. D., E. F., and G. H., being persons of dangerous and 
wicked dispositions, and unlawfully contriving and intending as 
much as in them lay, to effect the escape of themselves, and of 
divers other persons, then and there prisoners lawfully confined 
in the said prison, and in the custody of the said keeper thereof, 
from and out of said prison, with force and arms, did then and 
there conspire, combme, confederate; and agree among them- 
selves, unlawfully to effect the escape of themselves, the said 
C. D., E. F., and G. H., and the said other prisoners, then so 
lawfully confined in said prison, from and out of the same ; against 
the peace and dignity of the Commonwealth aforesaid.f Where- 
fore &c. 

[The same form may be used, when the derign of the con- 
spirators is to effect their own escape only, and not that of others, 
by omitting the allegation ^^ of divers persons, then and there 
prisoners, lawfully in the said prison/'] 

* It will be peiceiyed that the hitter part of the indictment, from which this 
precedent is taken, alleging the actual sale of the spviious indigo, is left out, 
which is conformable to the decision of the court in that case. The counsel 
for the defendant in that case, and the Chief Justice, indeliyeiing the opinion of 
the court, speak of the different eounta in the indictment. The fact is, that 
there was but one count in that indictment ; and when the second and third 
counts aie referred to, it can mean only the different allegations in the body of 
<)ie Indictment, introduced, as usual, by the words, *' And the jurors aforesaid, 
vpon their oa& aforesaid, do further present," fcc. 

t S cut C. L. 1149. 
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For a Conspiracy, by Prisoners, to effect their Escape, and break' 
ing down Part of the Wall of the Prison. 

A. B. of B., in the county of S., Esq., upon his oath com- 
plains, that C. D., E. F., and G. H., all of laborers, at 
the time next hereafter mentioned, were prisoners lawfully con- 
fined in the Commonwealth's prison, situate in B., in the said 
county of S., and then and there lawfully detained in the custody 
of the keeper of said prison, by divers processes then in force 
against tliem ; and that they the said C. D., E, F., and G. H., 
wickedly contriving and intending, as much as in them lay, to 
break down, demolish, prostrate, and destroy part of the wall be- 
longing to, and inclosing the said prison, and thereby unlawfully 
to effect the escape of themselves, and of divers other prisoners 
then lawfully confined in the said prison, and in custody of the 
keeper thereof, from and out of the same, on the day of 
now last past, with force and arms, at B. aforesaid, in the 
county aforesaid, did unlawfully and wickedly conspire, combine, 
confederate, and agree arhong themselves for the purposes afore- 
said, and being so assembled and met together, did then and 
there, in pursuance of the conspiracy, combination, confederacy, 
and agreement aforesaid, so as aforesaid had among themselves^ 
unlawTuUv and wickedly begin to break down, demolish, pros- 
trate, and destroy part of the said wall, with intent thereby un- 
lawfully to effect the escape of themselves, and the said other 
prisoners, so there confined in the said prison, and in the custody 
of the keeper thereof; against the peace and dignity of the Corn- 
wealth aforesaid.* Wherefore So;. 

For a Conspiracy, by Prisoners, and attempting to blow up the 

fVaU of the Prison imth Gunpotoder. 

A. B. of B., in the county of S., Esq., upon his oath com- 
plains, that C. D., E. F., and G. H., all of in the county 
aforesaid, laborers, at the time next hereafter mentioned, were 
prisoners lawfully confined in the Commonwealth's prison, situate 
in B« aforesaid, in the county aforesaid, and then and there law- 
fully detained in the custody of the keeper of said prison, by 
virtue of divers processes then in legal force against them ; and 
that the said C. D., E. P., and G. H., contriving and intending, as 
much as in them lay, to break down, blow up, demolish, prostrate, 
and destroy a certain part of the wall of said prison belooging to 
and inclosing the same, and thereby to effect the escape of them- 

• 2 Chit C. L. 1150. 



CONBPIBACT. 219 

selreS) and of divers other prisoners, then lawfully confined in 
said prison, and in the custody of the keeper thereof, from and 
out of said prison, on the day of now last past, with 

force and arras, at B. aforesaid, in the county aforesaid, did un- 
lawfully and wickedly conspire, combine, confederate, and agree 
among themselves, for the purpose aforesaid ; and that, in pur- 
suance of, and according to the conspiracy, combination, confed- 
eracy, and agreement aforesaid, so as aforesaid had, they the 
said C. D., E. F., and 6. H., did then and there make, and 
cause and procure to be made, a certain large hole or breach in 
the said wall of the said prison, and then and there unlawfully 
and wickedly put, placed, and laid a large quantity of gunpow- 
der into the said hole or breach, so as aforesaid made in the said 
wall, with intent to set fire to the said gunpowder, and thereby 
to break down, blow up, demolish, prostrate, and destroy part 
of the said wall, and by means last mentioned to effect the escape 
of themselves, and the said other prisoners, so confined in the 
said prison, and in custody of the keeper thereof, from and out 
of the same ; against the peace and dignity of said Common- 
wealth.* Wherefore Szc. 

For a Conspiracy to persuade a Man not to give Evidence 

against one committed for Trial. 

A. B. of B., m the county of S., ;^eoman, upon his oath com- 
plains, that at die time of the conspiracy, combination, confede- 
racy, and agreement hereafter mentioned, one C. D. was a pris- 
oner in the Commonwealth's prison, situate in B. aforesaid, in 
the county aforesaid, lawfully committed and charged with felony, 
by him before that time committed ; and a certain indictment 
was nbout to be preferred against him the said C. D. for the said 
felony, and that one E. F. was a material witness in support of 
such bill of indictment ; and that G.H ., I. J., and K. L., all of 
in the county of laborers, being evil disposed per- 

sons, and well knowing the premises aforesaid, and contriving 
and intending, as much as in them lay, to prevent the due course 
of law and justice, and to prevent the said E. F. from attending 
as a witness in support of the said bill of indictment, about to be 
preferred as aforesaid, on the day of now last past, 

at B. aforesaid, in the county aforesaid, and while the said C. D. 
was a prisoner in the said prison as last aforesaid, for the said last 
mentioned felony, wilfully and corruptly did conspire, combine, 
confederate, and agree among themselves, to prevent, as much as 

*2ChitC. L. 1161. 
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in diem lay, the said & F. fiom atteodii^ as awitneis m snppQit 
of said tuQ of iodictmeBl, so aboul to be pcefanred i^ainaKhiin the 
said C. D., as last aforesaid ; to the great obstructioQ of pvblic 
justice, and against the peace and dignity of the CommonweaUi 
aforesaid.* Wherefore tec. 

A. B. &c. upon his oath complains, that C. D. and E. F. 
be. being evil disposed persons, and wickedly devising and in- 
tending one 6. H. to injure and defraud, on the day of 
at in the counQr aforesaid, did unlawfully conspire, 
combine, confederate, and agree among themselves, the said 
G. H. to injure and defraud of his moneys, goods, and chattels ; 
against the peace and dignity of the Commonwealth aforesaid.f 

Correction. — See *^ House of Correction." 

DfiAD Bodies. — See '* Sepulchres of the Dead." 

Deceit.— See " Cheats." 



DUELLING. 

Deliberate duelling is, where both parties meet avowedly 
widi mtent to murder ; and therefore the law has justly fixed the 
crime and punishment of murder upon those who engage in it, 
and upon their seconds.;^ This practice is pursued in some parts 
of this country, in a manner which indicates a greater contempt 
of the laws both of God and man, than in most parts of Europe- 
It places the combatants, in point of ferociQr, upon a level with 
the brutes of the forest ; and in point of guilt exceedingly below 
them. The public feeling and sentiment is changmg in this part 
of the country, upon this subject. Heretofore duellists were 
viewed with horror; they are now viewed widi contempt; and 

• 2 chit C. L. 1165. 

t Af the law now seems to be settled, in the case of the CommoiMvealth «. 
Jndd & al. before cited, this fbim, concise as it appeaa to be, will be sufiicient 
to charge penons before a justice for the crime of conspiracy ; and tfaey may be 
safely examined and bound over upon such complaint. 

t4BU.Com. 1S9 



Dmnxmo. 931 

iaslBadof being nnked among mea of honor, ifaey- are novr nuk- 
er ooBsiderfld as ferocUmi eoxo^misj who deserve the scorn as 
well as the detestation of society. The puBisbment of death has- 
been, and evor wfll be, found inadequate to the suppressicxi of thi9 
horrid crime. Instead of death, 1 should propose some pimish- 
meot that wonU make l^e a burden and a disgrace to the duel- 
list,— confinement to hard labor tx life in the slate prison, — 
iTPfFtrKfin** or laceratioii of his body, — the imirk of Cab, the first 
nnirderec^ wluch should excite a mixtore of horror and scorn in 
the breast of every person that beholds him. These might have 
some eflect upon the minds of diose, whom the fear of GafMtal 
punishment would fail to inflaence. 

A person who kiUs another in a duel, and aD persons concerned 
with him as seconds, are guilty of murder, in its most atrocions 
feon* There can be no greater evidence of deliberate and brutal 
malice, than that which always accompanies the preparations for a 
dud* The second of the party killing, is equally implicated with 
the principal, and equally liable to be punished for the murder. 
Some have supposed also, that the seconds of die deceased are 
equally guilty and liable, since the fighting was upon a compact* 
Lord Hale thinks this opinion too severe.^ Why is it too se- 
vere f Lord Hale was a man of the greatest humanity ; and per- 
haps h» doubt upon this subject proceeded more from his feel- 
ing thun his judgment. The second of the deceased is as much 
accessary to his murder, as the second of the party killing. For, 
according to those ridiculous laws of honor, (which ought not to 
be named excq>t among the contemptible wretches that are rul- 
ed by them,) there can be no duel without a second. If, ttiere- 
fore, every person, who is solicited, should refuse to become a 
second in a duel, the practice must cease. If the combatants 
should stDl pursue their murderous purposes, and meet, and fight 
alone, the transaction would then be known by its proper name, 
that of assamnatian. 

It is laid down in Hawkins,f that he who kills another, upon 
his desire or command, is, in the judgment of the law, as much a 
murderer, as if he had done it merely of his own head. The 

• I Hale, 443. t B. 1, c 27, 8. 6. 
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language of a, duellist to bis second is, ^^ I am preparing. to have 
myself murdered, and I claim your assistance." If, in the event, 
he be murdered, he is not evenfdo de «6, because his assent to 
be murdered is void ; still he has been murdered, and his second 
was accessary to it before the fact. Lord Hale admits, that the . 
second of the deceased is guilty of a great misdemeanor. It is . 
difficult to discern upon what principle the offence is denominated 
a misdemeanor. The nature of the act shows it to be the aidmg, 
assisting, and contorting of a murderer before the fact ; that is, 
asasting a man either to commit a murder, or to be himself mur- 
dered by his own consent, either of which is clearly murder with 
malice aforethought. It is all murder, by compact ; and the sec- 
ond of the deceased, being one of the parties to it, is as much 
implicated in the guilt, as any other of the parties. 

The following forms, for engaging in a duel, and challenges to 
fight, are drawn upon the statute of this Commonwealth, provid- 
ing for the punishment of murder, duelling, ^c* There are a 
great variety of forms for sending challenges, to be found also in 
2 Chit. C. L. 848, Riley's Ed. c 14. 

Form of a Complaint for engaging in a Dud, where no Homr 
icide ensued : On the Sixth Section of ihe Statute. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of &c. being a person wholly regardless 
of the life of man, and holding in coutempt the authority and 
government of the Supreme Giver and Disposer of human life, 
on the day of now last past, with force and arms, at 

B. aforesaid, in the county aforesaid, did voluntarily engage in a 
duel with one E. F., with dangerous weapons, to wit, with pistols, 
then and there loaded with gunpowder and leaden bullets, to the 
great hazard of the lives of them the said C. D. and E. F., m 
which duel, engaged in as aforesaid by them the said C. D. and 
E. F., no homicide did ensue thereon; against she peace of 
swd Commonwealth, and contrarv to the form of the statute in 
such case made anddrovided. Wherefore fecf 

* Stat. 1804, chap. 123. 

t A complaint against the parties, when the duel is actuaDy fought, but no 
homicide ensued thereon, may also be laid upon the statute for a felonious as- 
sault with intent to murder. See ante, " Felonious iUaaults,»» for such a foim 
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jtV cAaUenging a Perscn^ by written Metsage^ to fight a Dud : 

On the Sixth Section of the StcUute. 

A. B. of B<, he. upon bis oath complains, that C. D. of 
in the county of yeoman, being a person of a malicious 

and revengeiul disposition, and a common disturber of the peace 
of the said Commonwealth, and intending and designing one 
E. F., in the peace of the said Commonwealth then and there 
being, wilfully, maliciously, and of his malice aforethought, to kill 
and murder, on the day of now last past, with force 

and arms, at B. aforesaid, in the county aforesaid, did unlawfully 
and maliciously, by a [written] message, provoke, excite, and 
challenge him the said E. F. to fight a duel with him the said 
C. D. with dangerous weapons, to wit, with pistols ; and that he 
the said C. D. a certain challenge, in the name of him the said 
C. D., and in the form of a [written] message, to him the said 
E. F. directed, did then and there wilfully and maliciously write 
and cause to be written and directed ; and that he the said C. D. 
the said message did then and there wilfully and maliciously send 
and deliver, and cause and procure to be sent and delivered to 
the said E. F. ; to the great damage and terror of him the said 
E. F., against the peace of the said Commonwealth, and contra- 
ry to the form of the statute in such case made and provided.* 
wherefore &£c. 

For being a Second orJlgent in a Duel: On the Sixth Section 

of the Statute. 

A. B. of B.9 in the county of S., gentleman, upon his oath 
complains, that C. D. of B. aforesaid, gentleman, on the 
day of now last past, with force and arms, at B. aforesaid, 

in the county aforesaid, in and upon one E. F., in the peace of 
the said Commonwealth then and there being, did make an as- 
sault, with intent him the said E. F. then and there wilfully, ma- 
liciously, and of his malice aforethought, to kill and murder ; and 
that he the said C. D. did then and there voluntarily engage 
in a duel with the said E. F. with dangerous weapons, to wit, 
with pistols, then and there loaded with gunpowder aud leaden 
bullets, to the great hazard of the lives of them the said C. D. 
and E. F., in which duel, engaged in as aforesaid, no homicide 
did ensue thereon ; and the said A. B., upon his oath aforesaid, 
further complains, that I. H. of B.' aforesaid, gendeman, being 

* If the challenge is by word, the same form will answer, stating that the 
challenge was by *< word and verbal message." 
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a person regardless of the life of man, and holding in contempt 
the authority and government of the Supreme Giver and Disposer 
of human life, on the said day of in the year afore- 

said, with force and arms at B. aforesaid, in the county aforesaid, 
did knowingly become, and then and there knowingly was the 
second of the aforesaid C. D., and was then and there knowing- 
ly an agent and abetter of him the said C. D. in the duel afore- 
said ; against the peace of said Commonwealth, and contrary to 
the form of the statute in such case made and provided. Where- 
fore kc. 

For being Secotid to a Person giving the Challenge^ when no 
Dud is fought : On the Sixth Section of the Statute. 

[Draw the complaint for sending Ac challenge according to 
the preceding form in that casCj and then go on :] And the said 

A. B., upon his oath aforesaid, further complains, that G. H. of 

B. aforesaid, in the county aforesaid, gentleman, on the said 

day of in the year aforesaid, with force and arms, 

at B. aforesaid, in the county aforesaid, did become, and then 
and there knowingly was a second, agent, and abetter of him 
the said C. D., in the giving, sending, and delivering of the 
challenge aforesaid, from him the said C. D. to the said E. F. ; 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. Where- 
fore &c. 

For accepting a Challenge, to fight a Duel: On the Seventh 

Section of the Statute. 

A. B. of B., in the county aforesaid, gentleman, upon his oath 
complains, that C. D. of in the county of gentle- 

roan, being a person regardless of the life of man, and holding 
in contempt the authority and government of the Supreme Giver 
and Disposer of human life, on the day of now last 

past, with force and arms, at B. aforesaid, in the county afore- 
said, did accept a chaUenge to fight a duel with one E. F., and 
did then and there consent to fight therein with him the said 
E. F. with dangerous weapons, to wit, with pistols, loaded with 
gunpowder and leaden bullets, to the hazard of the lives of them 
die said C. D. and E. F.; which challenge the said C. D. bad 
before that time sent, given, and delivered, and caused and pro- 
cured to be sent, given, and delivered to the said E. F. to fight 
said duel, by a message for that purpose ; agabst the peace of 
said Commonwealth, and contrary to the form of the statute in 
such case made and provided. Wherefore &c. 
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ELECTIONS. 

Offences against the election laws are generally created by 
statutes, of which there are several now m force in this state. 
The abuse and fraudulent use of the right of sufltage, is also an 
offence at common law ; and has been considered and punished 
as such in the courts of this Commonwealth. The statutes, 
regulating the public elections, relate to the choice of state offi- 
cers only, ffiz. governor, lieutenant governor, counsellors and sen- 
ators, and members of congress. There is no statute creating a 
particular penalty for fraudulent voting in the choice of town offi- 
cers. But this has been held to be an offence at common law, 
and prosecutions for it have been instituted and maintained in 
our courts.* Indictments have also been maintained against offi- 
cers of towns, such as selectmen &c., for a fraudulent use or 
abuse of their powers in conducting the public elections, upon 
the common law principle, that there is an implied engagement in 
the acceptance of all offices, that they shall be faithfully exe- 
cuted. Perhaps there is no country in the world, where, from 
the excellence of the laws, and the correct habits of the people, 
the freedom and purity of elections are better preserved, than in 
New England. 

Form of a Complaint against a Person^ for fraudulent voting at 
an Election of Governor fye. : On the Third Section of the ad" 
ditumal Act for regulating Elections.f 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that on the first Monday of April now last past, (it be- 
ing the sixth day of said month,) the male inhabitants of the said 
town of B., in the county aforesaid, were convened, according to 
the constitution and laws of this Commonwealth, in legal town 
meeting for the choice and election of Governor, Lieutenant 
6ove)rnor, Counsellors and Senators, for this Commonwealth, for 
the year then next ensuing and now current ; at which meeting 
of said inhabitants, C. D. of said B., yeoman, appeared, to give 
in his vote and list of persons to be voted for, at die choice and 

* A case in Essex, and another in Berkshire, have occurred, 
t Stat 1800, chap. 74. 
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election aforesaid, he the said C. D. being then and there one of 
the male inhabitants of said town of B., and legalhr qualified to 
give in his vote and list at the choice and election aforesaid ; and 
that he the said C. D., being a person regardless of the rights of 
the people, and of the freedom and purity of elections in this 
Commonwealth, and of the several laws thereof made to regulate 
and preserve the same, on the said sixth day of April, in the year 
aforesaid, at B. aforesaid, in the county aforesaid, did knowingly 
and designedly give in more than one vote and list of persons to 
be elected and chosen into the said offices, at one time of balbt- 
ing at the choice and election aforesaid ; agamst the peace of said 
Commonwealth, and against the form of the several statutes in 
such case made and provided.* Wherefore Ssc. 

gainst the Sdedmen of a Town^ for fraudulently admitting 
Persons not qualified to vote at an Election. 

A. B. of B., in the county aforesaid, Esq., upon his oath com- 
plains, that on the 6rst Monday of April, now last past, (it being 
the sixth day of said month,) the male ihhabitants of the town of 
Northfield, in the county of Franklb, were duly and legally con- 
vened in public town meeting, according to the constitution and 
laws of this. Commonwealth, for the purpose of giving in their 
votes and lists at the choice and election of Governor, Lieuten- 
ant Grovernor, Counsellors and Senators, of this Commonwealth, 
for the year then ensuing and now current; at which said town 
meeting, C. D., E. F., and G. H., all of whom were the select- 
men of the said town of Northfield for the year aforesaid, having 
been legally chosen and sworn into that office, appeared to pre- 
side at and regulate said town meeting, and did then and there 
undertake to preside at and regulate said meedng, according to 
their oath and duty in that behalf; and that the said C. D., E. F., 
and G. H., selectmen as ^foresaid, being persons regardless of 
the rights of the people, and of the freedom and purity of elec- 
tions, and of the constitution and laws of this Commonwealth 
regulating the same, on the said sixth day of April aforesaid, at 
Northfield aforesaid, in the county aforesaid, did knounn^lv and 
corruptly neglect and refuse to comply with and perform tnevr senh 
eral duties^ respectively required of them by law, as pointed out 
in and by the constitution and laws of this Commonwealth ; that 

* When Uie complaint is founded on more than one statute, the condosioa 
must be, against the fonn of the " several statutes,*' &c. ; as in the case of tiiis 
offence of fraudulent voting, there are two statutes, creating the offence and in- 
creasing the penalty, &c. 
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is to say, die said C. D., £. F., and 6. H., while presidiog at 
said town meeting, and regulating the same, in their said office 
and capaci^ of selectmen as aforesaid, on the said sixth day of 
April, in the year aforesaid, at Northfield aforesaid, did knowing- 
ly and corruptly admit one Lewis Field, one Robert Trip, and 
one James Robinson, to give in their votes and lists, at the town 
meeting and choice aforesaid, and did then and there knowingly 
and corruptly receive the votes and lists of persons to be then 
and there voted for, elected, and chosen into the offices afore- 
said, of them the said Lewis Field, Robert Trip, and James 
Robinson, when in truth and in fact they had no right to vote and 
give in their lists of persons to be voted for, elected, and chosen 
into the offices aforesaid, at said meeting and choice, and had not 
the qualifications required by the constitution and laws of this 
Commonwealth to authorize them to vote and give in their lists of 
persons to be voted for, elected, and chosen into the offices 
aforesaid, at the meeting and choice aforesaid ; that is to say, the 
said Lewis Field was not an inhabitant of the said town of 
Northfield, on the said sixth day of April aforesaid, and did not 
dweU, and had not his home therein ; and that the said Robert 
Trip and James Robinson, on the said sixth day of April afore- 
said, or at any other time, had not, nor had either of them a free- 
hold estate, within the said Commonwealth, of the annual income 
of ten dollars, nor any estate of the value of two hundred dol- 
lars ; of aU which the said C. D., E. F., and G. H., were then 
and there well knowing ; and that the same votes and lists of 
them the said Lewis Field, Robert Trip, and James Robinson, 
so as aforesaid knowingly and corruptly admitted and received 
by them the said C. D., E. F., and G. H., they the said C. D., 
£. F., and G. H., did knowingly and corruptly cause to be re- 
corded and returned upon the hst of persons voted for as Gov- 
ernor, Ldeutenant Governor, Counsellors and Senators, for the 
year aforesaid, at the meeting and choice aforesaid ; which list, 
containing the votes of the said Field, Trip, and Robinson, they 
the said C. D., E. F., and G. H., did knowingly and corruptly 
transmit, and cause to be transmitted to the office of the secreta- 
ry of the said Commonwealth ; they the said C. D., E. F., and 
G. H., well knowing that the said Field, Trip, and Robinson, 
were not qualified, according to the constitution and laws of this 
Commonwealth, to vote and give in their lists of persons to be 
voted for, elected, and chosen into the offices aforesaid, in viola- 
tion of, and contrary to the oath and duty of them the said C. D., 
E. F., and G. H., faithfully and impartially to discharge and per- 
form the duties of their said offices, respecting the aforesaid elec- 
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tioDSy and the returns thereof; to the great prejudice of the free- 
dom and purity of elections in this Commonwealth, and against 
the peace and dignity of the same, aad against the form of the 
several statutes in such case made and provided.* Where- 
fore &ic.f 



EMBRACERY. 



Embbacert, as defined by B]ackstone,( is an attempt to influ- 
ence a jury corrupdy to one side, by promises, persuasions, in- 
treaties, money, entertainments, and the like. There is a more 
full* description of this pernicious offence, by Hawkins, where it 
is said, that any attempt whatsoever to corrupt, or influence, or 
instruct a jury, or any way to incline them to be more favorable 
to the one side than the other, by money, promises, letters, threats, 
or persuasions, except only by the strength of the evidence, 
and the arguments of counsel in open court at the trial of die 
cause, is a proper act of embracery, whether the jurors, on whom 
such attempt is made, give any verdict or not, or whether the 
verdict given be true or false. And the law so far abhors all 
corrupUon of this kind, that it prohibits every thing which has the 
least tendency to it, what specious pretence soever it may be cov- 
ered with ; it will not suffer a mere stranger so much as to desire 
a juror to appear and act according to his conscience.^ To give 
money to a juror, after verdict, without any precedent contract 
in relation to it, is an oflence ; the giving of money to another to 
be distributed among jurors is an oflence, whether it be actually 
distributed or not. And it is as criminal in a juror, as in any other 
person, to endeavour to prevail with his companions to give a ver- 

* The penalties upon these statutes may be recovered in a qui tarn action 
therefor. See 6 M. R. 847. 

t As the offence, set forth in Uiis form of a complaint, is not expressly created 
by any statute, it is advisable to conclude the complaint both at common law, 
and against the several statutes. — See stat. 1806, chap. 26, sec. 4, as to oath of 
selectmen. 

1 4 Bla. Com. 140. § Hawk. b. 1, c. 85, s. 1 & 2. 
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diet for one side, by any practices whatsoeireri except only by ar- 
guments from the evidence produced, and from the general obliga- 
tions of conscience to give a true verdict. It is also clearly an 
act of embracery for the, party, or his counsel, or any person 
whatever, to attempt to influence a jury by bdirect practices, as 
promises, menaces, or mstructions to them in the cause before- 
hand.* 

By our statute, regulating the selections, and services of ju- 
rors,f any treat or gratuiQr given to jurors during the session of 
the court, knowing them to be such, whether before or after ver- 
dict, is a sufficient reason to set aside the verdict, and award a 
new trial of the cause. These excellent principles and provis- 
ions, which show the puri^ and delicacy with which justice is 
supposed to be administered, are too often violated. Embracery 
is an increasing ofience in many parts of the country, and re- 
quires the vigilance of all good citizens to stop its progress. 

It is singular, that an ofience of so pernicious a nature, in the 
administration of justice, is so slightly nodced, either by the wri- 
ters upon crimbal law, or in the books of precedents of indict- 
ments. The following precedent is taken, in substance, from 
Tremaine's Pleas of the Crown,| and is the only one to be met 
vrith, either in that collection, or in the Crown Circuit Compan- 
ion, or the Crown Circuit Assistant. 

Form of a Complaint for Embracery^ by persuading a Juror to 
give his Verdict in favor of the Defendant ^ and for soliciting 
the uAtr Jwors to do thelike. 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that C. D. of in the county of yeoman, 

on the day of now last past, at B. aforesaid, in the 

county aforesaid, knowing that a jur^ of the said county of S. 
was then duly returned, sworn, and impannelled, to try a certain 
issue joined m the Supreme Judicial Court, then held according 
to law, at B. aforesaid, in and for the coun^ of S. aforesaid, be- 
tween £. F., plaintifi^, and 6. H., defendant, in a plea of the 

* Hawk. b. 1, c. 85, s. 8, 4, 5. f SUt 1812, chap. 141. 

1 1 Trem. P. C. 175, 176. 
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case ; and then also knowing that a trial was to be had upon the 
said issue, on the day of in the year aforesaid, be- 

fore the said Supreme Judicial Court, then and there held for the 
said county of S., the said C. D., devising wickedly and unlaw- 
fully to hinder the due and lawful trial of the said issue by the 
jurors afosesaid, returned, impannelled, and sworn as aforesaid to 
try the said issue, on the day of in the year afore- 

said, at B. in the county aforesaid, unlawfully, wickedly, and un- 
justly, on behalf of the said G. H., the defendant in the said 
cause, did solicit and persuade one I. J., one of the jurors of the 
said jury, returned, impannelled, and sworn according to law for 
the trial of said issue, to appear and attend in favor of the said 
G. H., the said defendant ; and then and there did say and utter 
to the said I. J., one of the jurors as aforesaid, divers words and 
discourses by way of commendation, on behalf of him the said 
G. H., the said defendant, and disparagement of the said E. F., 
the plaintiff; and that he the said C. D. did then and there un- 
lawiully and corruptly move and desire the said I. J. to solicit and 
persuade the other jurors returned, impannelled, and sworn to try 
the said issue, to give a verdict for the said . G. H., in the said 
cause, he the said C. D. then and there well knowing that the 
said I. J. was one of the jurors returned, impannelled, and sworn 
to try the said issue ; and that the jurors of the said jury by rea- 
son of speaking and uttering the words and discourses aforesaid, 
did give their verdict for the said G. H. in the cause aforesaid ; 
against the peace and dignity of the Clommonwealth aforesaid. 
Wherefore fac.* 



ESCAPE. 

An escape of a person arrested upon criminal process, by 
eluding the vigilance of his keepers, before he is committed to 
prison, is an offence against public justice, and the party himself 
is punishable for it, at common law. But the officer permitting 
such escape, either by negligence or connivance, is much more 

* The last aUegation in this complaint, viz, that the jury gave their verdict 
for the defendant, by reason of the words, discourses, &c. is not necessary. The 
crime is complete by the attempt, whether it succeed or not — ^Hawk. b. 1, c. 
86, ■.1^2. 



ESCAPE^ 331 

culpable than the prisoner. Officers, therefore, who, after arrest, 
negligently permit a prisoner to escape, are punishable ; but vol- 
untary escapes, by consent and connivance of the officer, are a 
much more serious offence, and are punishable in the same de- 
gree as the offence of which the prisoner is guilty, whether trea- 
son, felony, or trespass.* 

These principles of the common law are conformable to the 
proviaons of our statute upon this subject. By the fourth section 
of the statute for providing and regulating prisons,f it is enacted, 
" that every gaoler or prison-keeper that shall voluntarily suffer 
any prisoner, committed to him, to escape, shall suffer and un- 
dergo the like pains, punishment, and penalties, as the prisoner so 
escaping should, by law, for the crime or crimes wherewith he 
stood charged, if he had been convicted thereof;" and in the 
same section, it is further provided, " that if the gaoler or prison- 
keeper shall, through negligence, suffer any prisoner accused of 
any crime to escape," he shall pay a fine, at the discretion of the 
court. By the third section of the same statute, the offence of 
conveying any instrument to a prisoner, or into the prison, without 
the knowledge of the keeper, whereby such prisoner might break 
the prison, is made punishable by fine or corporal punishment ; 
and if the prisoner shall actually escape, by means of any instru- 
ment so conveyed, the offender is to be more severely punished 
by fine, imprisonment, or other infamous punishment, as the court 
shall think proper to inffict. 

Form of a Complaint j at Common Law^ for escaping from a 
Consiablej being in Custody under a Warrant of Larceny. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that he the said A. B., being one of the constables of 
said town of B., duly and legally authorized to execute and per- 
form the duties of that office, on the day of now 
last past, at B. aforesaid, in the county aforesaid, did take and 
arrest one C. D., late of in the county aforesaid, laborer, 
by virtue of a warrant from E. F., one of the justices of the 
peace in and for the county aforesaid, on suspicion of having 
committed a certain felony in feloniously steahng, taking, and 

* 4 Bla. Com. 180 ; Hawk. b. 2, c. 18. f Stat 1784, chap. 41. 
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carrying away one gelding, of the value of dollars, of the 

property of one 6. H., and that thereupon he the said C. D., 
under the custody of him the said A. B., the constable as afore- 
said, was then and there brought before the said E. F., Esq., 
one of the justices of the peace in and for the county afore- 
said, duly authorized to discharge and perform the duties of 
that office. Whereupon such proceedings were had, that he the 
said E. F., Esq., by his warrant of commitment, directed to 
him the said A. B. and others, did then and there command him 
the said A. B. to carry and convey the said C. D. to the gaol of 
said Commonwealth, at B. aforesaid, in the county aforesaid, 
there to be safely kept until he should be lawfully deUvered from 
thence by due course of law ; by virtue of which warrant, the 
said C. D. was then and there taken and detained by him the said 

A. B. ; and as he the said A. B. was conveying and carrying 
him the said C. D. to the gaol aforesaid, afterwards, to wit, on 
the day of now last past, with force and arms, at 

B. aforesaid, in the county aforesaid, he the said C. D. did forci- 
bly break away and escape from and out of the custody of him 
the said A. B., constable as aforesaid, against the will of him the 
said A. B., and against the peace and dignity of the Common- 
wealth aforesaid.* Wherefore &c. 

Against a Prisoner in Custody y for breaking out ofOaol. 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that C. D. of in the same county, laborer, on 

the day of now last past, at B. aforesaid, was arrest- 

ed, detained, and imprisoned, in the Commonwealth's gaol, situ- 
ate at B. aforesaid^ for a certain felony by him committed, that 
is to say, for feloniously stealing, taking, and carrying away one 
gelding, of the value of one hundred dollars, of the goods and 
chattels of one E. F., and that he the said C. D. on at 

&c. with force and arms, the aforesaid gaol of the said 
Commonwealth did break, and thereby did then and there escape 
from and out of the same ; against the peace and dignity of the 
Commowealth aforesaid.f 

Against a ConstabUyfor negligently permitting a Man to escape 

who was arrested by him. 

A. B. of B., in the said county of S., gentleman, upon his 
oath complains, that on the day of now last past, at 

• 2 Chit. C. L. 169. f 2 Chit C. L. 160 ; Bums J. Prison brealdiig. 
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B., in the said county of S., one C. D. came before E. F, Esq., 
then one of the justices of the peace in and for the said county of 
S., duly and legally Qualified and empowered to discharge and 
perform the duties ot said office ; and the said C. D. did then 
and there, on his oath before said justice, charge, accuse, and 
complain, that one G. H. of B. aforesaid, laborer, [here $et forth 
the complaint.^ Whereupon such proceedings were had, that 
the said Justice did then and there make a certain warrant under 
his band and seal, in due form of law, directed to the sheriff of 
the said county of S., or his deputy, or to any of the constables 
of the town of in the county aforesaid, thereby requirins 

them and each of them to take the body of the said G. n. and 
bring him before the said E. F. Esq., the justice aforesaid, to 
be dealt with touching the said complaint, as to law and justice 
might appertain ; which said warrant afterwards, on the day and 
year aforesaid, at B. aforesaid, was delivered to I. J. of said Bos- 
ton, in the county aforesaid, yeoman, (he being then and there 
one of the constables of the said town of B., duly appointed, 
qualified, and sworn to discharge and perform the duties of said 
office,) in due form of law to be by him served and executed ; 
by virtue of which warrant, the said I. J« afterwards, to wit, on 
the day of in the year aforesaid, at B. aforesaid, 

did take and arrest the body of him the said C. D., and him in 
his custody for the cause aforesaid then and there had. Never^ 
theless the said I. J. on the said day of in the year 

aforesaid, at B. in the county aforesaid, the duties of his office in 
that respect not regarding, unlawfully and negligently did permit 
the said G. H. to escape and go at large whereseever he would, 
out of the custody of him the said I. J. ; against the peace and 
dignity of the Commonwealth aforesaid. Wherefore &c.* 

Against a Gaoler^ for permitting a voluntary Escape of a 
Prisoner convicted of Felony ; On the Fourth Section of the 
Statute regulating Prisons,^ 

A. B. of B., in the county of S., yeoman, upon his oath com* 
plains, that at the Supreme Judicial Court, begun and hoiden at 
\here set forth the time Sfc. of holding the court^ one C. D. was 
duly and legally convicted of the crime of larceny in feloniously 

* Hie same form is to be tised in case of a vohmtary escape, by substituting 
the word '^ voluntailly/' for tbe word " ne|;ygently," towards the close of the 
complaint. 

t Stat 1784, chap. 41. 

30 
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carrying away one gelding, of the value of dollars, of the 

property of one G. H., and that thereupon he the said C. D., 
under the custody of hinu the said A. B., the constable as afore- 
said, was then and there brought before the said E. F., Esq., 
one of the justices of the peace in and for the county afore- 
said, duly authorized to discharge and perform the duties of 
that office. Whereupon such proceedings were had, that he the 
said E. F., Esq., by his warrant of commitment, directed to 
him the said A. B. and others, did then and there command him 
the said A. B. to carry and convey the said C. D. to the gaol of 
said Commonwealth, at B. aforesaid, in the county aforesaid, 
there to be safely kept until he should be lawfully delivered firom 
thence by due course of law ; by virtue of which warrant, the 
said C. D. was then and there taken and detained by him the said 

A. B. ; and as he the said A. B. was conveying and carrying 
him the said C. D. to the gaol aforesaid, afterwards, to wit, on 
the day of now last past, with force and arms, at 

B. aforesaid, in the county aforesaid, he the said C. D. did forci- 
bly break away and escape from and out of the custody of him 
the said A. B., constable as aforesaid, against the will of him the 
said A. B., and against the peace and dignity of the Common- 
wealth aforesaid.* Wherefore &c. 

Against a Prisoner in Custody^ for breaking out ofOaoL 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that C. D. of in the same county, laborer, on 

the day of now last past, at B. aforesaid, was arrest- 

ed, detained, and imprisoned, in the Commonwealth's gaol, situ- 
ate at B. aforesaidj for a certain felony by him committed, that 
is to say, for feloniously stealing, taking, and carrying away one 
gelding, of the value of one hundred dollars, of tlie goods and 
chattels of one E. F., and that he the said C. D. on at 

&c. with force and arms, the aforesaid gaol of the said 
Commonwealth did break, and thereby did then and there escape 
from and out of the same ; against the peace and dignity of the 
Commowealth aforesaid.f 

Against a Constable^for negligently permitting a Man to escape 

toko was arrested by him. 

A. B. of B., in the said county of S., gentleman, upon his 
oath complains, that on the day of now last past, at 

« 2 Chit. C. L. 169. f 2 Chit C. L. 160 ; Bums J. Prison breaking. 
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B., b the said county of S., one C. D. came before E. F. Esq., 
then one of the justices of the peace in and for the said county of 
S., duly and legally qualified and empowered to discharge and 
perform the duties of said office ; and the said C. D. did then 
and there, on his oath before said justice, charge, accuse, and 
complain, that one G. H. of B. aforesaid, laborer, [here set forth 
the con^laint.'] Whereupon such proceedings were had, that 
the said justice did then and there make a certain warrant under 
his hand and seal, in due form of law, directed to the sheriff of 
the said county of S., or his deputy, or to any of the constables 
of the town of in the county aforesaid, thereby reouirins 

them and each of them to take the body of the said G. H. ana 
bring him before the said E. F. Esq., the justice aforesaid, to 
be dealt with touching the said complaint, as to law and justice 
might appertain ; which said warrant afterwards, on the day and 
year aforesaid, at B. aforesaid, was delivered to I. J. of said Bo^ 
ton, in the coun^ aforesaid, yeoman, (he being then and there 
one of the constables of the said town of B., duly appointed, 
qualified, and sworn to discharge and perform the duties of said 
office,) in due form of law to be by him served and executed ; 
by virtue of which warrant, the said I. J« afterwards, to wit, on 
the day of in the year aforesaid, at B. aforesaid, 

did take and arrest the body of him the said C. D., and him in 
his custody for the cause aforesaid then and there had. Never* 
theless the said I. J. on the said day of in the year 

aforesaid, at 6. in the county aforesaid, the duties of his office in 
that respect not regarding, unlawfully and negligently did permit 
the said G. H. to escape and go at large whereaeever he would, 
out of the custody of him the said I. J. ; against the peace and 
dignity of the Commonwealth aforesaid. Wherefore &c.* 

Agairutt a Gaoler , for permitting a voluntary Escape of a 
Prisoner convicted of Felony : On the Fourth Section of the 
Statute regulating Prisons.j^ 

A. B. of B., in the county of S., yeoman, upon his oath com- 
)lains, that at the Supreme Judicial Court, begun and holden at 
here set forth the time fyc. of holding the court j'] one C. D. was 
luly and legally convicted of the crime of larceny in feloniously 

* The same form is to be lued in case of a voUtntary escape, by substituting 
the woxd ** voluntarily/' for the word *' negligeQtly," towards tiie dose of the 
complaint. 

t Stat 1784, chap. 41. 
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stealing, taking, and carrying away fifty pounds of tea, of the 
value of thirty dollars, of the goods and chattels of one £. F. 
Whereupon it was considered and adjudged by the said court, 
that the said C. D. should be imprisoned, [here set firth the 
sentence of the court J] And the said A. B., upon his oath afore- 
said, further complains, that afterwards, at the Supreme Judicial 
Court above mentioned, the said C. D., by order of the said 
court, was committed to the care and custody of G. H., then 
and still being the gaoler and prison-keeper of the Common- 
wealth's ^aol, situated at B. aforesaid, there to be kept and im- 
prisoned m the said gaol and prison, according to, and in pursu- 
ance of the order and sentence aforesaid ; and the said G. H. 
him the said C. D. in his custody then and there had for the 
cause aforesaid ; he the said C. D. having stood charged and 
been committed as aforesaid, of the aforesaid felony and larceny, 
and thereupon committed as a prisoner as aforesaid to him the 
said G. H. ; and the said A. B., upon his oath aforesaid, further 
complains, that the said G. H. of said B., Esq., afterwards and 
before the expiration of the term for which the said C. D. was so 
as aforesaid ordered to be imprisoned, to wit, on the day 

of now last past, at B. m the county aforesaid, unlawfully, 

voluntarily, and contemptuously did permit and suffer the said 
C. D. to escape and go at large out of the said gaol and prison ; 
contrary to the duty of him the said G. H., and against the peace 
of said CommoDwealth, and contrary to the form of the statute 
m such case made and provided. Wherefore &c.* 

For conveying Instruments into a Prison^ with Intent to far 
cUitate the Escape of a Prisoner : On the Third Section of the 
Statute, 

A. B. of B., in the county of S., gendeman, upon his oath 
complains, that heretofore, to wit, on die day of 

now la^ past, at B. aforesaid, CD. Esq., then being one of 
the justices of the peace in and for the said county of S., duly 
and legally authorized and empowered to discharge and perform 
the duties of said office, did make out his warrant of commit- 
ment, in due form of law, bearing date the day and year afore- 
said, directed to the keeper of the Commonwealth's gaol in B. 
aforesaid, his under-keeper, or deputy ; by which said warrant 
of commitment the said justice did require the said keeper of 

* The same fonn b to be used in caw of a ne^gent escape, sabatitating the 
word " ne^igenUy/' for the word « voluntarily," towards the doee of the 
complaint 



J 



ESCAPE. 235 

said gaol, his iinder-keeper, or deputy, to receive iato tbeir cus- 
tody the body of one E. F., who was therewith sent to them, 
the said keeper, his under-keeper, or deputy, (the said E. F. 
having been brought before him the said justice, and charged 
upon the oath of one 6. H. with having feloniously stolen, taken, 
and carried away a certab gelding, of the value of fifty dollars, 
the property of him the said 6, H.,^ and him the said E. F. 
^ely to keep, until he should be discnarged by due course of 
law ; which said warrant of commitment is of the following pur- 
port and eflfect, [here set forth the VHirrant of commt6n6fU.J By 
virtue of which said warrant, the said E. F. afterwards, to wit, 
on the same day and year aforesaid, at B. aforesaid, was con- 
veyed, committed, and delivered to the Commonwealth's said 
gaol, atuated in said B., and to the keeper thereof, for the 
cause aforesaid, to wit, for the felony and larceny aforesaid. 
And the said E. F. was then and there lawfully kept and de- 
tained a prisoner, in the aforesaid gaol, under die custody of 
J. H. Esq., then being the keeper of said gaol, for the felo- 
ny aforesaid ; and the said A. B., upon his oath aforesaid, fur- 
ther complains, that I. J. of B. aforesaid, laborer, on the 
day of now last past, with force and arms, at B. in the 

county aforesaid, did unlawfully convey, and cause and procure 
to be conveyed, into the said gaol and prison two steel files, 
being instruments proper to facilitate the escape of prisoners, 
out of the gaol and prison aforesaid ; and the same files did 
then and there deliver, and cause and procure to be delivered 
to the said E. F., (he being then and there a prisoner in said 
gaol and prison, and then and there lawfully detained therein 
for the felony and larceny aforesaid,) without the knowledge 
and privity of the said keeper of said eaol and prison, or of any 
under-keeper of the same ; which said files, being such instru- 
ments as aforesaid, were then and there so conveyed into the 
said gaol and prison, and delivered to the said E. F. as afore- 
said by him the said I. J., with intent that he the said E. F. 
might thereby, and therewith, break the said gaol and prison, 
and unlawfully work himself out of the same ; and with intent 
to aid and assist the said E. F. to escape, and attempt to escape 
firom and out of the said gaol and prison ; against the peace 
of said Commonwealth, and contrary to the form of the statute 
in such case made and provided. Wherefore ixc.^ 

* See a variety of other forau in 2 Chitty C. L. 171, 172, 173, 174, 175, 
167,177. 
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EXTORTION. 

Extortion is an abuse of pubfic justice, whidi consists in 

any officer's unlawfully taking, by color of his office, from any 
man, any money or thing of value, that is not due to him, or 
more than is due, or before it is due.* In a large sense, it 
signifies any oppression under color of right.f It was a high 
mbdemeanor at common law ; and therefore an indictment lies 
against any officer or other person for demanding more than is 
due, or for refusing to execute a process until he has been paid 
his fees.]: 

When a statute annexes a fee to an office, it will be extor- 
tion to take more than it specifies. But it is not criminal for 
an officer to take a reward, voluntarily offered to him, for the 
more diligent or expeditious performance of his duty.<§ But a 
promise to pay him money for any act of duty, which the law 
does not suffer him to receive, is absolutely void, however free- 
ly it may have been given. The complaint must state the sum 
which the defendant received; and it will not be sufficient to 
aver that he received a gift or reward, without specifying the 
value ;|| though it is not material to prove the exact sum al- 
l^ed.ir 

Prosecutions for extortion, in this state, are founded upon ibe 
statute establbhing and regulatmg the fees of officers ;*• which 
creates a penal^ of thirty dollars for every offence ; to be re- 
covered, either by indictment, or by actbn of debt; in the 
latter case the whole penal^ enures to the party who brings 
the action. 

Form of a CcmplaiiU agaimt a Justice of the Peace for Ex- 
tortion: On OeSijohSectionif the Statute. 

A. B. of B., in the coun^ of S., yeoman, upon his oath com- 
plains, that C. D. of said B. Esq., on the day of 

M Bk. Com. 141. 1 1 Hawk. b. 1. c 68. s. 1. 

t Com. Dig. Extortion A. § 2 Inst 210, m. 

|4BliiT.a471;lLoMh,79C fid. 

** Stit 1796, dMp. 41, Mc. e. 
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now last past, then being one of the justices of the peace in and 
for the said county of S., duly and l^ally cpialified to perfonn 
the duties of said office, not regarding ine duties of his said office, 
bill contriving and intending him the said A. B. to bjure and op- 
press, on the said day of in the year aforesaid, at 
D. in the county aforesaid, by color of his said office, did wil- 
fully, corruptly, and extorsively demand, take, and receive of 
him the said A. B. a greater fee than is allowed and provided by 
law, for the trial of an issue, then and there in due form of law 
joined and pending before him the said C. D. as a justice of the 
peace for the said county of S., between him the said A. B. and 
one E. F., in a certain civil action commenced and entered by 
the said A. B. against the said E. F., before him the said C. D., 
justice as aforesaid, at a justice's court duly appointed, and then 
and there held by him the said C. D., to wit, the sum of one 
dollar for the trial of said issue ; which sum is more than the fee 
allowed and provided by law for the service aforesaid ; to the 
great damage, injury, and oppression of him the said A. B., 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. Where- 
fere &c.* 

* This foim may be adopted, mutatis mutant, in complaints for extortion 
against all other officers and persons. There are a great variety of other 
precedents for extortion in the Crown Circuit Companion. Chitty's Crown 
JjKWt and other books of precedents. But as the penalty, created by our 
statute, may be recovered, as well by action of debt in the name of any per* 
son who will sue for it, as by a criminal prosecution, it is thought unnecessary 
to add any other forms or precedents, because, by the decision in the case 
•f the Conunonwealth o. Cheney, 6 M. R. 347, a justice of the peace cannot 
hold the ofifender to baU for this offence, wd therefore has no jurisdiction of 
it in any fonn whatever. 
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FORGERY AND COUNTERFEITING. 

The English judges seem to have sported their opinions in the 
definition of this offence.* The best definidon of it is, the false 
making or alteration of a written instrument, with intent to de- 
ceive and defraud. No writer upon criminal law has defined 
it precisely in these words; but this definition results from 
all the authorities taken together. It is an offence punishable as 
a misdemeanor at common law.f ' In England a more severe 
punishment is inflicted on the offender, by a variety, or rather a 
multitude of statutes.]: By some of diese the offence is made 
capital ; or in the old and ludicrous language of the English law, 
felony tmihout the benefit of clergy. 

The essence of the offence is the fraudulent intent. The 
makings with sufficient fraudulent intent, of any instrument which 
is the subject of forgery, is a completion of the offence, before 
publication.^ For though publication is the medium by which 
the intent is manifested, yet it may be proved by other evidence ; 
and by the statute law, the publication, with knowledge of the 
forgery, is usually made a substantive offence. 

Making a fraudulent insertion, alteration, or erasure, m a ma- 
terial part of a true instrument ; or the fraudulent application of 
the true signature to a false instrument, for which it was not in- 
tended, are as clearly forgeries as if the whole mstrument had 
been fabricated; for any such alteration gives it a new operation. || 

The making of any false instrument, which is the subject of 
forgery, with a fraudulent intent, although in the name of a ficti- 
tious or non-existing person, is as much a forgery, as if it had 
been made in the name of one who is known to exist, and to 
whom credit was due. 

Every manner of exhibiting the instrument as a true one, with 
a knowledge of its being forged, is a publication or uttering of it 

It is essentially necessary to a complaint for forgery, that the 
instrument should be set forth in words and figures, if in the 

• 2 EMt, P. C. 662, 8S8. fid. t ^ Bbu Com. 246. 

§2 East, P. C. 866. || 2 Eait, P. C. 866, 867. 
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possession of the magistrate or prosecutor. But if the instru- 
ment has been secreted, detained, or destroyed, by the party 
charged, it will be sufficient to allege, that the instrument was so 
detained, secreted, or destroyed, and therefore that the tenor or 
substance of it cannot be set forth in the complaint. The prac- 
tice in this state, as will appear by the following precedents, is, 
to set forth the instrument to be *^ of the purport and effect fol- 
lowing." It is most advisable to set it out in this manner, and 
not in the *' tenor" foUowing. 

If any part of the true instrument be altered, the complaint 
may lay it to be a forgery of the whole mstrument.* The in- 
strument must be called by the name used in the statute, and set 
forth in the complaint, that it may appear whether it properly 
comes within the denomination ascribed to it. 

The foregoing principles of law are taken from the English 
authorities upon the subject of forgery. The numerous statutes 
in that country, and the almost infinite variety of insUruments and 
documents which, by these statutes, may be the subject of for- 
gery, render the modem treatises upon this offence in somd de- 
gree prolix and uninteresting. 

The statute of this Commonwealth,f upon the subject of for- 
gery and counterfeiting, is one of the most important in our 
statute book ; and, excepting that for the punishment of larceny, 
the prosecutions upon it are more numerous than upon that of 
any other now in operation. It was drawn by a late highly re- 
spected and learned Chief Justice of the Supreme Judicial 
Court.]; In some parts of it there is a departure from the lan- 
guage used in the English statutes relative to the same ofience, 
which has been the occasion of judicial constructions which are 
b some measure original, but which have been clearly setded. 
And, as has been before observed, the statute being of great im- 
portance, and the public prosecutions upon it very frequent, the 
forms of a complaint, upon every section of it, and of the differ- 
ent ofifences, described in each section, are here given. They 

* 2 East, P. C. 978. f Statute 1804, chap. 120. 

t The late Chief Justice Sewall. 
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will be found to be of great use in the daily practice of those 
magistrates who are in the habit of taking cognizance of criminal 
prosecutions. 

The statute is entided " An act against forgery and counter- 
feiting ; " and its object is the punishment of every species of of- 
fence of that description. The first section provides for the pun- 
ishment of forgeries, of the documents, papers, and contracts, 
therein specially enumerated, and for the uttering and publishing 
of them. And it is always to be recollected, that no document, 
contract, or paper, can be the subject of a forgery within the 
statute, which is not therein specially enumerated. The forgeiy 
and fabrication of other papers may be the subjects of a public 
prosecution upon the statute for the suppression and punishment 
of cheats ;* but they are not the subjects of technical or statute 
forgeries. 

The second section of the statute provides for the punishment 
of forgeries and counterfeiting of certificates of the public debt 
of this Commonwealth, and of the bank bills of the incorporated 
banks of this state, and for being possessed at one and the same 
time of more than ten of the latter, knowing them to be counter- 
feit, with intent to utter and pass the same. This part of this 
section of the statute has been the subject of judicial construc- 
tion, as may be seen in the cases quoted below.f 

The third section provides a punishment for uttering and ten- 
dering in payment any forged certificate of the public debt, and 
of the bank bills of the incorporated banks of this state ; and 
also, the punishment for a second offence, or for three several 
convictions of the like offence, at the same term of the Supreme 
Judicial Court. 

The fourth section provides the punishment for bringing into, 
or having in possession within this state, the counterfeit bills of 
the incorporated banks of this state, or of the incorporated banks 
of any other of the United States, with intent to pass the same. 

^ Stat 1815, chap. 136. 

1 8 M. R. CommoDwealtfa ©. Mumy Brown, p. B9, mid Commonwealtfa ». 
Tilly Houghton, p. 107. 
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The fifth section provides the poDishinent for makiDg or inend^ 
ing any took, instruments, or materiab, adapted and designed for 
the forging and making of any of the afore-described certificates or 
bank bills, and for having die same in possession, with intent to 
use and employ them in forging and making such counterfeit se- 
curides and bank bills. 

The sixth, seventh, and eighth secfions contain provisions »mi- 
lar to those of the foregoing secd<xiS| in all cases of counterfeit- 
ing and uttering any gold or silver coin, current within the Com- 
monwealth ; and for making or being possessed of any tool, 
tnaterial, or instrument, adapted and designed for the coining and 
xnaldng of counterfeit money or coin, current as aforesaid, with in- 
tent to use and employ the same, or to permit the same to be 
used and employed in coining and making counterfeit money. 

The last secdon of the statute authorizes the Governor, with 
advice and consent of the Counsel, to grant certam rewards to 
persons who shall inform, prosecute, and bring to canvieiian any 
ofiknder who shaU be guilty of forging and counterfeiting the 
ceruficates of the public debt, and the bank bills of the incorpo- 
rated banks of this state ; and for making and forging any false 
coin, as stated in the preceding sections of the statue. 

In drawing complaints upon the several sectiondof this statute, 
the identical words of that part of the statute, upon which the 
complaint is founded, must be used in the complaint. In all 
complaints upon the first section, the name of the instrument 
forged must also be alleged in the identical words of that section ; 
otherwise it will not appear to be an instrument which is the sub- 
ject of forgery, within the statute. 

In all the forms of complaints upon this statpte, here following, 
the words, " with force and arras," are lefl out. They are not 
necessary to the validity of any complaint or indictment, unless 
for such offences as amount to an actual disturbance of the peace. 
They are never necessary when it would be absurd to use them. 
—3 Bac. Abr. 108, 109 ; 2 Hawk. 343. 

The practice upon this statute has uniformly been, to consider 

the bank bills of ihe banks of other states, as " promisory notes 

for the payment of money," and in all prosecutions for uttering 

31 
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and publishing such bills, the charge has be^ laid on the first 
section of the statute. The reason for this is, that if they are 
described as bank bills of the incorporated banks of other states, 
it will be necessary to produce on the trial, legal evidence of the 
incorporation of such banks, which is always difficult, and often 
impossible, from the great distance of the places where the banks 
are established. To avoid this inconvenience, the practice, as 
above stated, has been resorted to and sanctioned by repeated 
judicial decisions. 

Whenever a prosecution upon this statute is brought before a 
justice for passing, or being possessed with intent to pass, any 
counterfeit bank bill or coin, every step ought to be immediately 
taken by the justice to identify all the bills or pieces of coin which 
are to be the subjects of the complaint and prosecution. In or- 
der to do this, the justice should direct the person, in whose pos- 
session he first finds them, to put his private mark on each biD 
and piece of coin, in his presence ; so that the witness can swear 
to the identity of the bills or pieces of coin, at all times after- 
wards, into whosever hands they may subsequentiy pass. The 
trouble and expense of a number of witnesses may be frequent- 
ly saved by this precaution. For if the bills or pieces of coin 
have no private mark upon them by which they can be identified 
on the trial, every person, into whose hands they may have pass- 
ed, must be produced in court to swear to their identity. 

Form of a Complaint for forging a Promisory Note for the 
Payment of Money : On the First Section of the Statute. 

A. B. of B., in die county of S., yeoman, upon hb oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, at B. aforesaid, in the county aforesaid, did falsely 
make, forge, and counterfeit, and did procure to be falsely made, 
forged, and counterfeited, a certain promisory note for the pay- 
ment of money, purporting to be made and signed by one E, F. 
for the sum of doUars ; which said false, forged, and coun- 
terfeit promisory note is of the foUowing purport and efifect, to 
wit, [here insert a copy of the note in the words and figures rf it 
vn^tim et literatim^ mth mtent liim the said A. B. to injure 
and defiraud ; against the peace of said Commonwealth, and 
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contrary to the form of the statute in such case made juid pio- 
vided.* Wherefore &c. 

For forging a Certificate of a Justice of the Peace. 

A. B. of B., in the county of S., yeoman, upon his oatli com- 
plains, that C. D. of said B., in the county aforesaid, laborer, on 
the day of now last past, at B. aforesaid, in the county 

aforesaid, did falsely make, forge, and counterfeit, and did pro- 
cure to be falsely made, forged, and counterfeited, a certain cer- 
tificate and attestation of one E. F. Esq., one of the justices of 
the peace in and for the said county of S. ; which said false, 
forged, and counterfeit certificate and attestation is of the follow- 
ing purport and effect, to wit, [here insert an exact copy of the 
certtficatCy in words and figures ;] which said false, forged, and 
counterfeit certificate and attestation, then and there purported to 
be the certificate and attestation of a justice of the peace, in a 
matter wherein the said certificate and attestation was receivable, 
and might be taken as a legal proof, with intent him the said A. B. 
to injure and defraud ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided. Wherefore Sicf 

For tittering and publishing a forged Instrument : On the last 
Clause of the First Section of the Statute. 

A. B. of B., in the county aforesaid, yeoman, qpon his oath 
complains, that C. D. of said B., laborer, on the day of 

now last past, at B. aforesaid, in the county aforesaid, 
bad in his custody and possession a certain false, forged, and 
counterfeit promissory note for the payment of money, purporting 
to be made and signed by one E. F. for the sum of dol- 

lars ; which said false, forged, and counterfeit promissory note is 
of the following purport and effect, to wit, [Acre insert a correct 
copy of the forged note in words and J^resf\ and that he the 
said Cf. D. the aforesaid false, forged, and counterfeit promissory 

* If the note forged is for specific articles, then allege it to be " a certain 
piomissory note for the delivery of goods," as in the wordfi of the statute. 

t It cannot be necessary to give a form for the forgery of all the different in- 
struments enumerated in this section of the statute. The form cannot vary from 
those above inserted in any respect, excepting as to the denomination of the 
foiged instrument which is to be the subject of the prosecution. In all cases, 
the name or denomination of the forged paper must be alleged in the words of 
the statute, and a correct copy of it inserted in the body of the complaint, in 
the manner and with the introductoiy words, used in the two preceding forms. 
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lowing purport^and effect to wit, [here insert an ex(uA copy of the 
counterfeit bill in words and figures ;] and that he the said C. D. 
the aforesaid false, forged, and counterfeit, bank bill did then and 
there utter and tender in payment* as true, with intent him the 
said A. B. to injure and defraud, he the said C. D. then and 
there well knowing the aforesaid bill to be false, forged, and 
counterfeit ; against the peace of said Commonwealth, and con- 
trary to the form of the statute in such case made and provided. 
Wherefore &c. 

For a second offence in passing a counterfeit Bank BiU : On the 

Third Section of the Statute. 

A. B. of B., in the county aforesaid, yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, heretofore, to wit, on the 
day of in the year of our Lord one thousand eight 

hundred and at B. in the county aforesaid, had in liis cus- 

tody and possession a certain false, forged, and counterfeit bank 
bill, purporting to be a bank bill payable to the bearer thereof, 
and to be signed in behalf of the President, Directors, and Com- 

Eany of the [Boston] Bank, the same being a corporation, by law 
censed and authorized as a bank within this Commonwealth ; 
which said false, forged, and counterfeit bank bill is of the pur- 
port and effect following, to wit, [here set forth the forged b%U as 
tt is descried in the indictment or process upon whidi the party 
was convicted ;] and that he the said C. D. did then and there 
utter and tender in payment as true the aforesaid false, forged, 
and counterfeit bank biU, with intent one E. F.f to injure and 
defraud, he the said C. D. then and there well knowing tlie 
aforesaid bill to be false, forged, and counterfeit; against tlie 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided ; of which said ofience, 
the said C. D., at the Supreme Judicial Court, begun and Iiolden 
at B., within and for the county of S., on the Tuesday 

of in the year of our Lord one thousand eight hundred 

and was duly and legally convicted ; and the said A. B., 

upon his oath aforesaid, further complains, that the said C. D. 
afterwards, to wit, on the day of now last past, at 

B. in the county aforesaid, had in his custody and possession a 

* The wordfl used in the first section of the statute are " utter and publbh " ; 
the words in this section arc " utter and tender in payment.'* Although there is 
no difference in the technical meaning of these words, yet the precise words, 
made use of in each section of the statute, ought to be made use of in the 
complaint. 

t The person alleged to be defrauded in the former conviction. 
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certain other false, forged, and counterfeit bank biD, purporting to 
be a bank bill payable to the bearer thereof, and to be signed in 
behalf of the President, Directors, and Company of the [Boston] 
Bank, the same being a corporation, by law licensed and author- 
ized as a bank within this Commonwealth ; which said last men- 
tioned false, forged, and counterfeit bank bill is of the purport 
and effect following, [here insert an exact copy of the forged bUl 
in tvords andfgures^ and that he the said C. D. the aforesaid 
and last mentioned false, forged, and counterfeit bank bill did 
then and there utter and tender in payment as true, with intent 
him the said A. B. to injure and defraud, he the said C. D. then 
and there well knowing the aforesaid and last mentioned bill to 
be false, forged, and counterfeit against the peace of said Com- 
monwealth, and contrary to the form of the statute in such case 
made and provided. Wherefore &c. 

Farm of a Complaint for bringing intOy and being possessed 
of vnthin this State^ a counietfeit BiHj with Intent ^c: 
On the Fourth Section of the Statute, 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, at B. aforesaid, in the county aforesaid, had in his 
custody and possession a certain false, forged, and counterfeit bill 
and note, in the similitude of the bills and notes payable to the bear- 
ers thereof, issued by and for the [Boston] Bank, the same being a 
bank and banking company legally established within this state ;* 
which said false, forged, and counterfeit bill and note is of the 
following purport and effect, to wit, [here insert an exact copy of 
the counterfdt note in words and figures ;] and that he the said 
C. D. the aforesaid false, forged, aud counterfeit note, in his 
hands, custody, and possession, then and there had and kept,*for 
the purpose of rendering the same current as true, and with in- 
tent to pass the same ; he the said C. D. tlien and there well 
knowing the aforesaid bill and note to be false, forged, and coun- 
terfeit ; against the peace of said Commonwealth, and contrary 
to the form of the statute in such case made and provided. 
Wherefore &c. 

* If the forged bill be of a bank of another state, then say, " the same being a 
bank or bankmg company legally established within the state of New Hampshire." 
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Form of a Complaint for making or m^ending any Tool fyc. to 
be used in counterfeiting BUb S^c. : On the Fifth Section of 
the Statute. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of in the counhr of laborer, 

on the day of now last past, at B. aforesaid, in the couq- 

t7 aforesaid, did engrave, form, and make, and did begin lo engrave, 
form, and make a certain plate, the same being an instrument and 
material devised, adapted, and designed for the stamping, forgine, 
and making of false and counterfeit bills and tiotestn the similitude 
of the bills and notes payable to the bearers thereof, which have 
been issued by and for the [Boston] Bank, the same being a bank 
and banking company whicn is by law established in this state ; 
against the peace of said Commonwealth, and contrary to the form 
o? the staitute in such case made and provided. Wherefore &c. 

For being possessed of any Tool fyc. to be used in eounierfeiting 
Bills fyc. : On the Fifth Section of the Statute. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of said B., laborer, on the day of 

now last past, at B. in the county aforesaid, had in his 
custody and possession a certain plate, engraven, devised, adapt- 
ed, and designed for the stamping, forging, and making of false 
and counterfeit bills and notes, in the similitude of the bills and 
notes, payable to the bearer thereof, which have been issued by 
and for the [Boston] Bank, the same being a bank and banking 
company which is by law established in this state, with the iateat 
to use and employ the same, and to cause and permit the same 
to be used and employed in forging and making such false and 
counterfeit bills and notes of the said Boston Bank ; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided. Wherefore be.* 

* The language of this section \s somewhat incorrect and inTolved. It refers 
to the preceding section in such a manner, as to render it necessary to* adopt the 
words of both, in forming the complaint upon each of the clauses of this section. 
The offence described is, for making &c. any tool or instrument devised, adapt- 
ed, and designed for (he forging he. of any false and countorfeik bills or notes 
fffhieh hane been or thaU be U$ued a* qforeuddy that is, by (he bankM e$tabU$k^ 
ed m the state, which, according to the literal construction, seems to imply that 
these banks had issued false and counterfeit bUls, and that the offence here de- 
scribed is the making of a tool adapted and designed to counterfeit these e&wnUt' 
fal bUls, By adopting the words in the fourth sectioi^ viz. ** in the similitade 
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Form cf a Caag^laifUfar caunterfeiiifig any Odd or Silver Coin : 

On the Sixth Sectum of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, at B. aforesaid, in the county aforesaid, did 
forge and counterfeit, and did procure to be forged and counter- 
feited, and did wilfingly aid and assist in forging and counterfeit- 
bg a certain piece of silver coin, current within this Common- 
wealth by the laws and usages diereof, called a dollar ; against 
the peace of said Commonwealth, and contrary to the form of 
the statute in such case made and provided. Wherefore &c. 

.Another Form for the same, morefvUy set forth :* On the Sixth 

Section of the Statute. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of said B., laborer, on die day of 

DOW last past, at said B., in the county aforesaid, contriv- 
ing and intending the citizens of this Commonwealth craftily, 
falsely, and deceitfully to deceive and defraud, twenty pieces of 
false and counterfeit coin, of copper, brass, and other mixed 
metals, of the likeness and similitude of the good and legal silver 
cob, current within this Commonwealth by the laws and usages 
thereof, called dollars, then and there falsely and deceitfully did 
forge and counterfeit, and procure to be forged and counterfeited, 
and did willingly aid and as^st in forging and counterfeiting ; 
against the peace of said CommonwesJth, and contrary to the 
form of the statute in such case made and provided. Where- 
fore &EC. 

For being possessed often Pieces ofcounteffeit Coin, vnih Intent 
to pass the same : On the Sixth Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 

of the bfllfl and notes payable to the bearer thereof/' and applying them in the 
manner as is done in the two next preceding forms, the language of the section 
win be rendered more correct, and the meaning of it still adhered to. 

* These two forms will be sufficient guides in all the cases arising under this 
section. The form of the complaint will of course be easily adapted to the case ; 
for instance, if the tool or instrument be a '< rolling press," instead of a« plate," 
itwiU be so alleged ; and in like manner, if the plate be designed to counterfeit 
the « certificates " of the public debt, instead of « bank bills," the complaint 
win so allege the &ct * 2 Chit C. L. 108. 

32 
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now last past, at B. in the county aforesaid, had in his custody 
and possession ten similar pieces of false and counterfeit coin, of 
the likene-ss and similitude of the good and legal silver com, cur- 
rent within this Commonwealth by the laws and usages thereof, 
called dollars ; and that he the said C. D., the aforesaid ten similar 
pieces of false and counterfeit coin did willingly aid and assist in 
passing and rendering current as true ; and for that purpose he 
the said C. D., the aforesaid ten similar pieces of false and coun- 
terfeit coin, forged and counterfeited to the similitude of the silver 
money and coin current as aforesaid, then and there, and at one 
and the same time, did have and possess, with intent to utter and 
pass the same, knowing the same to be false, forged, and coun- 
terfeit ; against the peace of said Commonwealth, and contra- 
ry to the form of the statute m such case made and provided. 
Wherefore &cc. 

Fonn of a Complaint for being possessed of any Number of 
Pieces of false Coin, with Intent fyc. : On the Seventh Section 
of the Statute, 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, at B. in the county aforesaid, had in his custody 
and possession five similar pieces of false money and coin, forged 
and counterfeited to the likeness and similitude of the silver money 
and coin, current within this Commonwealth by the laws and 
usages thereof, called dollars ; and that he the said C. D. the 
aforesaid five similar pieces of false and counterfeit coin, in his 
hands, custody, and possession, tlien and there had and kept, with 
intent to utter and pass the same as true, he the said C. D. then 
and there well knowing the same to be false, forged, and counr 
terfeit ; agun3t the peace of said Commonwealth, and contraiy 
to the form of the statute in such case made and provided. 
Wherefore &c. 

For uttering and passing counteffeit Coin, knouoing fyc* : On 

the Seventh Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., yeoman, on the day of 
now last past, at B. in the county aforesaid, had in his custody 
and possession a certain piece of false money and coin, forged 
and cotmterfeited to the likeness and similitude of the good and 
legal silver coin, current within this Commonwealth by the laws 
and usages thereof, called a dollar ; and that he the sdid C. D. 
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tbe aforesaid piece of forged and counterfeit coin did then and 
there utter, pass, and tender in payment as true, with intent him 
the said A. d. then and there to injure and defraud, he the said 
C. D. then and there well knowing the aforesaid piece of coin to 
be false, forged, and counterfeit ; against the peace of said Com- 
monwealth, and contrary to the form of the statute in such case 
made and provided. Wherefore &£c. 

J^arm of a Con^^irU for making or being possessed of any 
Tool fye. to be used in counterfeiting Coin : On the Eighth 
Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
cow last past, at B. in the county aforesaid, intending the good 
citizens of this Commonwealth to deceive, injure, and defraud, 
did cast, stamp, engrave, form, and make, and did then and there 
knowingly have and possess, a certain tool and instrument, de- 
vised, adapted, and designed, for the coining and making of 
false and counterfeit money and coin, in the similitude of the sil- 
ver money and coin, current within this Commonwealth by the 
laws and usages thereof, called a die ; with the intent to use and 
employ the same, and to cause and permit the same to be used 
and employed, in coining and making the false money and coin 
as aforesaid ; against the peace of said Commonwealth, and con- 
trary to the form of tbe statute in such case made and provided. 
Wherefore &c.* 

By a late statute of Massachusetts, passed June 14th, 1823, 
chap. 40, justices of the peace, and other courts, are authorized 
to issue search-warrants, to search for counterfeit money, securi- 
ties, and tools, implements, and materials, used or to be used in 
the forging and counterfeiting of the same, with like power and au- 
thority which they now have to issue and grant search-warrants 
to search for stolen goods. See this statute, and remarks upon 
the construction of it, ante, p. 147, relative to search-warrants. 

• This foim embraces both branches of the offence which is the subject of this 
section, vU. the oiakiag, and also the having in possession of the tool or instru- 
ment, with the intent &c. If, upon the examination, it appears either that the 
party made the instrument, or that he only possessed it without having made it, 
but wiA the intent that it should be used for the purposes of forging and coun- 
terfeiting, the magistrate will be justified in committing, or Mndlng him over for 
trial, upon this foim of the complaint 
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GAMING AND GAMING HOUSES. 

Gaming, taken in any light, is an offence of the most alannmg 
nature, tending, by necessary consequence, to promote idleness, 
theft, and debauchery, among the lower class. In the higher 
ranks of society, it has firequendy been attended with the sudden 
ruin and desolation of the best families ; an abandoned prostitu- 
tion of every principle of honor and virtue, and too often bath 
ended in self murder.* It is a passion to which every valuable 
consideration is made a sacrifice, and which, as Mr. Justice 
Blackstone observes, the English seem to have inherited from 
their German ancestors, who were infatuated with the spirit of 
gaming to a most exorbitant degree ; and widi such a mad deare 
for winning or losing, that when stript of every thing else, they 
would stake their liberty and their very persons ; and the loser 
sufier himself to be bound and sold, and go into voluntary slaveiy.f 

To restrain this pernicious practice, a great number of EngEsh 
statutes have been enacted from the time of Henry VUI. to the 
reign of George 11. In Massachusetts we have two statutes, now 
in force, for the prevention and punishment of this shameful and 
degrading vice ; one to prevent gaming for money be. ;X ^ 
other with a similar tide, but embracing also certain provisions for 
the suppression of gaming houses.^ Both these statutes require 
revision. The penalties created by them are too inconsiderable 
and trifling to affi)rd any security or protection to the public mor- 
als. They are, accordingly, constantly evaded or disregarded ; 
and the mischief will continue, until the punishment is altered 
from a trifling pecuniary penalty, to one that is corporal, and in- 
famous. No reason can be assigned why the punishment should 
not be infamous. '' He who steals your purse steals &ash ; " but 
he is thereby subjected to an infamous punishment. Shall he be 
thought worthy of less punishment who steals your morals ; and 
vjiih them every thing that can make life valuable and honorable ? 

* 4 Bla. Com. 171. f Id. Tadtns de mor. Germ. 24. 

t Stat. 1786» cfai^. 58. § Stat 1796, chap. 20. 
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The followii^ forms of complaints are drawn upon the two 
statutes of this Commonwealth} before referred to. 

Far flaying at Cardsj at a House of Eniertainmeni : On the 

lyih Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, being a person of ill name 
and fame, and of idle and dissolute habits, on the day of 

now last past, at B. in the county aforesaid, did play with 
cards at a certain unlawful game, called all-fours, with one E. F., 
in a certain tavern and house of entertainment, diere situate and 
kept by one 6. H. ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided.* Wherefore &c. 

For vnnnifig Money by Gaming : On the TTnird Section of the 

Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, being a person of 31 name 
and fame, and of idle and dissolute habits, on the day of 

at B. in the county aforesaid, did play with cards, at a 
certam unlawful game, caUed all-fours, with one E. F. ; and that 
the said C. D., by playing at the said unlawful game with the 
said E. F., did then and there unlawfully win of Uie said E. F., 
at one time and sitting, and by gaming as aforesaid, more than 
the sum of three dollars and diirty-three cents in money, to wit, 
the sum of ten dollars, at the said game of all-fours ; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided, wherefore he. 

For keeping a common Gaming House for Billiards : On the 
First Section of the Statute of June 27, 1798. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., yeoman, being a person of ill name, 
and of idle and dissolute habits and manners, on the day of 

now last past, and on divers other days and times, be- 
tween that day and the day of exhibiting tliis complaint, at B. in 
the county aforesaid, he the said C. D. being then and there, and 
during all the time aforesaid, an innholder and tavern-keeper in 

* This form wffl answer for aD the other imla?^ games, mendonAd in the 
sectiflii upflBwhteh it is drawn. 
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the said town of B., did unlawfully keep, and suffer to be kept, a 
table for the purpose of playing at a certain unlawful game, called 
billiards, in a certain house there situate, belonging to him the 
said C. D., and by him occupied and improved, for the purpose 
of lucre and gain ; and on the said days and times, there, did 
wittingly and willingly suffer and allow divers idle and evil dis- 
posed persons to play therein at the said unlawful game of bill- 
iards, and on the days and times aforesaid did unlawfully, witdng- 
ly, and willingly suffer and allow the said idle and evil disposed 
persons to be and remain therein, playing and gaming at the said 
unlawful game, called billiards, for divers large and excessive 
sums of money ; against the peace of said Commonwealth, and 
contrary to the form of the statute in such case made and provid- 
ed* Wherefore &c. 

For keeping a private Billiard Table for Hire S^. : On the 

Second Section of the Statute.* 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., yeoman, being a person of ill name 
and fame, and of idle and dissolute habits and manners, on the 
day of now last past, and on divers other days and 

times, between that day and the day of the exhibiting of this 
complaint, at B. in the county aforesaid, (the said C. D. being 
then and there a person not licensed as an innholder, tavemer, 
victualler, or retailer of spirituous liquors,) did keep and suffer to 
be kept in a certain house and building there situate, and by him 
actually occupied and improved, a certam table, for the purpose 
of playing at an unlawful game, called billiards, for hire, gain, and 
reward ; and did then and there, and on the days and times afore- 
said, for hire, gain, and reward, there allow and sufier divers idle 
and evil disposed persons to resort to the same, for the purpose of 
playing at the said unlawful game, called bilUards ; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided. Wherefore &c. 

For playing at Billiards : On the Third Section of the Statv^e.\ 

A. B. of B., m the counl^ of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, being a person of idle and 
dissolute habits and morals, on the day of now last 

past, and on divers other days and times, both before and after, 
at B. in the county aforesaid, did unlawfully play at a certain 
unlawful game, called billiards, at a table, kept and made use of 

• a Mmb. Laws, 825. t Stat. 1786, dufi. 66 ; Stat 1798, cfaap. 20. 
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• 

for that purpose, by one E. F., (who was a person not licensed 
as an innnolaer, tavern-keeper, victualler, or retailer of spirituous 
liquors,) in a certain house and building there situate, by him the 
said E. F. actually occupied and improved ; which said table was 
then and there kept and maintained by him the said E. F., in the 
bouse and building aforesaid, for the purpose of playing at the 
said unlawful game, called billiards, and lor hire, earn, and re- 
ward ; against the peace of said C!ommonwealth, and contrary to 
the form of the statute in such case made and provided. Where- 
fore &c* 



HOUSE OF CORRECTION. 

Houses of Correction have been established in England, by 
nimierous statutes, many of the provisions of which, as to their 
regulation and government, are similar to those of this Common- 
wealth.* In Massachusetts, by stat. 1787, chap. 54, it is enacted, 
*' that any justice of the peace (as well as the Court of Ses- 
sions) may send and commit unto the said house (of correction), 
to be kept and governed according to the rules and orders thereof, 
all rogues, vagabonds, and idle persons, going about in any town 
or place in the county, begging; or persons using any subde 
craft, juggling, or unlawful games or plays, or feigning themselves 
to have knowledge in physiognomy^ palmistry, or pretending that 
they can tell destinies or fortunes, or discover where lost or stolen 
goods may be found ; common pipers, fiddlers, runaways, stub- 
bom servants or children, common drunkards, conmion night- 
walkers, pilferers, wanton and lascivious persons, in speech, con- 
duct, or behavior ; common railers or brawlers, such as neglect 
their callings and employments, mispend what they earn, and do 
not provide for themselves, or the support of their families, upon 
conviction of any of the offences or disorders aforesaid, complaint 
thereof having been made in writing ;" and by section sixth of the 
same statute, justices of the peace are authorized to send to the 
house of corrpcdon Africans or Negroes, who are not cidzens of 

• 1 Chit. C. L. 665, Riley's Ed. 
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the United States, who remain within the state for a longer time 
than six months. 

Further provision, in addition to this statute, was subsequendy 
made by statute 1797, chap. 62. That part of it, which relates 
to the duty of justices of the peace, provides for the confinement, 
in the house of correction, of lunatics, and dangerous madmen, 
and is in the following words. " Sec. 3. Be it further enacted, 
that when it sliall be made to appear to any two justices, quorum 
uniUf that any person, being within tlieir county, is lunatic, and 
so furiously mad as to render it dangerous to the peace or safety 
of the people for such lunatic person to go at large, the said jus- 
tices shall have full power, by warrant under their hands and 
seals, to commit such person to the house of correction, there to 
be detained, till he or she be restored to [his] right mind, or oth- 
erwise be delivered by due course of law." 

By another statute, 1802, chap. 22, furtlier provision is made 
reladve to the government and management of houses of correc- 
tion, and authorizing the Supreme Judicial Court and Court 
of Sessions, (now the Court of Common Pleas,) to sentence con- 
victs to imprisonment, either in tlie common gaol, or house of 
correcdon ; but this statute contains nothing in relation to the duty 
of jusdces of the peace. 

The last statute, upon the subject of rogues, vagabonds, &c. 
to be punished in the house of correcdon, was passed February 
10th, 1823, chapter 88, and contains new and important provis- 
ions relative to the office and duty of justices of the peace ; by 
the first and second sections of which it is enacted, " that when 
any person shall be accused of any of the ofiences or disorders 
described in the act, entided * an act for the suppressing and 
punbhing of rogues, vagabonds, common beggars, and other idle, 
disorderly, and lewd persons,' or shallj by virtue diereof, or of any 
other act in force within this Commonwealth, be liable to be 
committed to the house of correcdon in any county, or to the 
workhouse, which is now, or hereafter may be established m any 
town or city, complaint shall be made in writing, and under oath, 
to some justice of the peace in the county wherein such ofience 
or disorder shall be committed, or to the Police Court of the city 
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of Boston, if the ofl^nce or disorder be thereio committed ; and 
such justice, or court, shall cause the party, so complained of, to 
be brought before him, by warrant or otherwise ; and if, upon a 
hearing and examination of the matter set forth in the complaint, 
the allegations therein shall be proved to be true, they may order, 
direct, and sentence the person or persons so convicted, to be 
committed to the house of correction, or work house, or house 
of industry, as the case may be, within the county, town, or city, 
there to be put to hard labor, according to the rules and regula- 
tions which are, or may be lawfully established for the govern- 
ment of such houses, for a term not exceeding six months ; and 
the party so committed shall be liable to all the restramts and 
penalties authorized by any of the acts aforesaid." " And any 
party, who shall be convicted and sentenced as aforesaid, may, 
if be or she deny the charges, and put him or herself upon trial, 
appeal to the next Court of Conomon Pleas within the same 
county, or if in the city of Boston, to the next Municipal Court 
therein, and have a trial by juff in due course of law, upon re- 
cognising, with sufficient surety or sureties, in the court where be 
or abe shall be convicted, in such reasonable sum as shall be or- 
dered by such court, with condition, that he or she enter and 
prosecute said appeal, m like manner as other appeals from a 
justice of the peace, or the Police Court, are entered and prose- 
cuted ; and to abide the sentence of the court appealed to there- 
cm, and in the mean time to keep the peace and be of the good 
behavior toward all the citizens of said Commonwealth ; and the 
commissioo of the like offence, before judgment or the appeal by 
the principal in such recognisance, shall be deemed and taken to 
be a breach of the conditions of the same recognisance." By 
ibe second sectbn of this statute it is further enacted, '^ that if 
Any person shall be found committing either of the offences or 
disorders enumerated in the acts herein referred to, in the public 
streets or roads, in the night time, any such person may be ap- 
prehended by any magistrate, constable, watohman, or by any 
citizen by order of any such officers, and kept in custody in any 
convenient place for the space of twenty-four hours, at or before 

33 
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the expiration of which time any such person shall be carried 
before a justice of the peace, or the Police Court, as the case 
may be, and there proceeded against, as is provided in the forego- 
ing section, or discharged, as the said justice or court shall deter- 
mine." By the third section of this act, provision is made for 
the discharge of such persons as are reformed ; and also, that if 
such person, so discharged, shall be convicted of a second of- 
fence, the justice, or court before vrhom the second conviction 
shall be had, may sentence such person to hard labor in the house 
of correction or work house, or house of industry, for a term not 
exceeding one year, or to imprisonment in the common gaol for 
a terra not exceeding six months. By the fourth section of this 
act, all former laws, which are repugnant to, or inconsistent with 
the provisions of this act are repealed. 

By the provisions of this statute, the offences and disorders, 
intended to be punished, must be proceeded with in the same 
manner as is required in other criminal prosecutions before a 
magistrate ; that is, the charge m\)^ be in writing, made under 
oath, the offence sufficiently and technically described ; the war- 
rant must have the formalities required in all other cases, and the 
record of the conviction, and all subsequent proceedings be the 
same as in other crimmal cases. The proceedings upon the 
former statutes have heretofore been summary ; some of which 
have been declared, by the higher judicial authorities, to be un- 
constitutional ; and persons committed to the house of correction 
without a compliance with the common and constitutional requi- 
sites in a criminal prosecution, have been discharged upon Aa&eos 
corpus. It is probable that this circumstance gave birth to the 
recent statute upon this subject. 

The following are forms of complaints for some of the oflfen- 
ces intended to be punished by the above mentioned statutes. 
Several of the offences, or disorders, therem described, are of 
so vague and indefinite a nature, that it might be difficult to frame 
such a charge or complaint upon them, as could be supported by 
like strict rules required to be adhered to in criminal accusations. 
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Complaint against a common Drunkard. 

A. B. of &x;. upoQ his oath complains, that C. D. of 

in the county of laborer, at B. aforesaid, in the 

county aforesaid, was and is a common drunkard, and on divers 
days and times between the day of now last past, 

and the day of exhibiting this complaint, at B. aforesaid, was 
drunk and intoxicated by the excessive use of spirituous liquor ; 
against the peace of said Commonwealth, and contrary to the 
form of the several statutes in such cases made and provided. 
Wherefore be. 

Against a common Piper and Fiddler. 

A. B. of iiLC. upon his oath complains, that CD. of 
in the county aforesaid, laborer, was and is a common piper and 
fiddler, and that he the said C. D. at B. aforesaid, in the county 
aforesaid, on divers days and times between the day of 

and the day of exhibiting this complaint, with a certain 
musical instrument, called a did make divers noises and 

disturbances, to the great injury, disturbance, and disquiet of di- 
vers good and peaceable citizens of said Commonwealth j against 
the peace of said Commonwealth, and contrary to the form of 
the several statutes in such cases qiade and provided. Where- 
fore be. 

Jlgainst a Vagabond and Idle Person. 

A. B. of &c. upon his oath complains, that C. D. of 

in the county of laborer, is, and for thirty days last 

past has been, a vagabond and idle person, going about m the 
town of in the county aforesaid, from place to place, beg- 

ging ; against the peace of said Commonwealth, and contrary to 
the form of the several statutes in such case made and provided. 
Wherefore &c. 

gainst a Person for JuggUngj or using any subtle Cre^ 

A. B. of &c. upon his oath complains, that C. D., of 

in the county aforesaid, laborer, on the day oT 

now last past, at B. aforesaid in the county aforesaid, was 
and is a person using a certain subtle craft, juggling, and unlawful 
games and plays, to wit, certain games and plays called and 

diat he the said C. D. on the said day of in the year 

aforesaid, at B. in the county aforesaid, and on divers other days 
and times, between that day and the day of exhibiting this com- 
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plaint) did subtly and craftily juggle, gamble, and play at the said 
unlawful game and play, called with divers persons to the 

said complainant unknown, for the purpose and vnxh intent to ob- 
tain the moneys and property of the said persons unknown, by 
craft, juggling, and unlawful games and plays ; against the peace 
of said Commonwealth, and contrary to the form of the statute 
in such case made and provided. Wherefore &c. 

tSgainst a common Night Walker. 

A. B. of &c. upon his oath complains, that C. D. of 

&£C. \addition\ on the day now last past, at 

B. aforesaid, was and is a common night walker, and from the 
said day of to the day of the filing of this com- 

plaint, durbg divers nights within the time aforesaid, did walk 
and ramble in the streets and common highways in the said town 
of at unseasonable hours of said nights, without having 

any lawiul business, and without any necessity therefor ; against 
good morals and good manners ; agabst the peace of said Com- 
monwealth, and contrary to the form of the statute in such case 
made and provided. Wherefore &c. 

AgaiMt a wanton and lascivious Person. 

A. B. of &c. upon his oath complains, that C. D. of 

in said county, laborer, on the day of now 

last past, and on divers other days and times, between that day 
and the day of filing this complaint, was and is a wanton and 
lascivious person, and on the said days and times, at B. aforesaid, 
did utter certain lewd, indecent, wanton, and lascivious expres- 
sions, in the hearing and presence of divers good and worthy 
citizens of said Commonwealth, and did then and there wantonly 
and lasciviously expose to view the private parts of the body of 
him the said C. D., and did then and there, and on the days and 
times aforesdd, otherwise wantonly and lasciviously misbehave 
and conduct himself : against good morals and good manners ; 
against the peace of said Commonwealth, and contrary to the 
form of the several statutes in such cases made and provided. 
Wherefore &c. 

Form of a Sentence to the House of Correction. 
Suffolk 98. 

At a Justice's Court, held before me, A. B. Esq., &c. at 
on &c. — Be it remembered, that C. D. of 
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&c. b brought before me the said justice, bv virtue of a war- 
rant duly issued, upon the complaint on oath of E. F. &c. where- 
in the said E. F. charges the said C. D. \here insert the body of 
the comolaintj'] which complaint being read and heard by the said 
E. F., lie the said E. F. is asked by me the said justice, whether 
he is guilty or not guilty, who saith that he is not guilty ; but af- 
ter hearing divers credible witnesses duly sworn to testify the 
whole truth, and fully hearing the defence of the said E. F. it 
appears to me the said justice, that he is guilty. — ^It is therefore 
considered and ordered by me the said justice, that the said E. F. 
be committed to the house of correction in B. aforesaid, in the 
county aforesaid, there to be put to hard labor, according to the 
rules and regulations established for the government of said house 
of correction, for the term of days. 



HOUSES OF ILL FAME, AND OTHER DISORDER* 

LY HOUSES. 

Keeping a house of ill fame, and encouragmg suspicious and 
disorderly persons to resort thither, is an offence at common law, 
and punishable with fine and imprisonment.* Evidence of par- 
ticular instances of illicit intercourse may be given under the 
general charge ; it is not however necessary to prove who fre- 
quents the house, for that may be impossible ; and if any un- 
biown persons are proved to be there, behaving in a disorderly 
manner, it is sufficient to support the charge.f 

It has been decided, that if a person be only a lodger, and 
make use of her room for disorderly purposes, she would be 
guilty of keepmg a house of ill fame, as much as if she were the 
proprietor of the whole house.| And also, that a wife, as well 
as a husband, may be indicted for keeping a disorderly house ; 
because the charge does not respect the ownership^ but the die^ 
orderly management of the house.^ 

• Hawk. b. 1, c. 74. f * T. R. 764. 

1 2 Lord Raym. 1197; 1 Salk. 882. § 1 Salk. 384. 
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Farm of a Complaint for keepir^ a House of tU Fame. 

A. B. of B., in the county of S., yeoman, upon his oath com- 

1)lains, that C. D. of said B., laborer, on the day of now 

ast past, and on divers other days and times, between that day 
and the day of exhibiting this complaint, at B. in the coimty 
aforesaid, did keep and maintain, and yet doth keep and main- 
tain a certain common, ill-governed, and disorderly house ; and 
in the said house, for his own lucre and gain, certain persons, as 
well men as women, to frequent and come together, then, and on 
the said other days and times, there unlawfully and willingly did 
cause and procure ; and the said men and women, in the said 
bouse, at unlawful times, as well in the night as in the day, then, 
and on the said other days and times, there to be and remain, 
drinking, whoring, and misbebavmg themselves, unlawfully and 
wilfully did permit, and still doth permit, to the great damage and 
common nuisance of all the peaceable citizens of the said Com- 
monwealth there residing, inhabiting, and passing, and against the 
!)eace and dignity of the Commonwealth aforesaid. Where- 
ore iic» 

For keeping a disorderly House. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, and on divers other days and times, between that 
day and the day of exhibiting this complaint, at B. in the county 
aforesaid, a certain common, ill-governed, and disorderly bouse 
unlawfully did keep and maintain ; and in the said house, for his 
own lucre and gain, certain evil disposed persons, as well men as 
women, of evil name, fame, and conversation, to come together, 
on the days and times aforesaid, there unlawfully did cause and 
procure ; and the said persons, in the said house, at unlawful 
times, as well in the night as m the day, on the days and times 
aforesaid, there to be and remain, drinking, tipling, cursing, 
swearing, quarrelling, and otherwise misbehaving tnemselves, un- 
lawfully did permit and suffer ; to the great injury and conunon 
nuisance of all the peaceable citizens of said Conunonwealth 
there residing, inhabiting, and passing, and asainst the peace and 
dignity of the Commonwealth aforesaid. Wherefore &z;c. 

See Nuisance, where these precedents are inserted a second 
time. 
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LARCENY AND ROBBERY. 

Labcent or theft is the most common offence which the cu- 
pidity or profligacy of mankind has tempted them to commit. 
It has been punished with more or less rigor by the Jewish, 
Roman, English, and American codes. It has been treated of 
with great minuteness and at great length, by the modem English 
writers upon the law of crimes. In East's Pleas of the Crown, 
it occupies nearly two hundred and seventy pages of a quarto 
volume. And in a late compilation, or digest of the criminal 
law, by an English barrister of the name of Russell, it has been 
treated of at still greater length, and with great precision. 

Nothing more can here be attempted, than an outline of the 
essential principles and material branches of the offence. These, 
however, may be of use to those magistrates who cannot have 
convenient access to the voluminous and expensive works from 
which they are selected. This outline is drawn from the princi- 
ples and practice of the common law, and from the American 
decisions and statutes. 

It is to be observed, that this offence Js, in its nature, intimate- 
ly connected with that of robbery, the one bebg included in the 
other ; and they are also blended together by the statute law ; 
which leads to a joint consideration of them in several particu- 
lars.* 

Larceny is divided into two branches, simple and compound. 
The first is called simple, because it is unaccompanied with any 
other atrocious circumstance ; the other is called compound, be- 
cause it includes in it the aggravation of taking from one's house 
or person.f The English lawyers and judges have not agreed 
upon a precise definition of simple larceny. In Blackstone,{ it 
is said to be " the felonious taking and carrying away of the 
personal goods of another." East has his definition, which is 
much more fuU, and though it may be more correct, it is more 
clumsily expressed.§ But according to aU definitions of it, 

* 2 East, P. C. 662. t ^ Bla. Com. 229. t U- 

§ 2 Eut, P. C. 663. 
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the foUowing things are necessary to constitute the ofience. 
1. There must be a taking. 2, There must be a carrying 
away. 3. This takbg and carrying away must be with a fdo' 
niaus intent, 4. It must be of the personal goods of another. 
5. Without the consent, or against the will of the owner. 

1. There must be an actual taking or severance of the thing 
from the possession of the owner ; for as every larceny includes 
a trespass, if the party be not guilty of a trespass in takbg the 
goods, he cannot be guilty of a felony in carrying them away.* 
Thus if a man find goods, and convert them to his own use, 
this is no larceny ; and the same rule holds, where the party is 
mtrusted with the goods for a specific purpose, so that he is m- 
vested with a temporary property in them ; but if he severs part 
of them for the purpose of takmg, he destroys the privity of the 
bailment, and commits a new trespass, which makes his ofience 
complete.f As if a load of goods, consisting of several packages, 
be delivered to a common carrier to be transported to a certain 
place, and he fraudulently take one of the packages and convert 
it to his own use before they arrive at the place of destination, it 
is felony.} 

In order to determine whether a particular or fraudulent ap- 
propriation of goods, intrusted to another, will amount to larceny, 
it will be often necessary to bquire whether the owner parted 
with the property in his goods, or only with the actual possesaon 
of them. Thus a servant who takes care of the goods of his 
master, a guest who has valuable proper^ to use at an inn, have 
manifesdy no interest in them, and may be said ^th propriety to 
take them.^ If a tradesman intrusts goods to his servant to de- 
liver to his customer, and he appropriates them to himself; if a 
person, employed to drive a team to a certain place, drive to 
another place, and frudulendy take the whole bad and convert it 
to his own use, it is febny in both cases ; for the property still 

* Hawk. b. 1, c. 83, 8. 2 ; 2 East, P. C. 654. 
t Hawk. b. 1, c. 88. s. 2 & 4. 
t 4 M. R. 680, Comroonwealtfa o. Brown. 
§ H«wk. b. 1, c. n, •. 6. 
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remams in the constructive possession of the owner.* But 
though there must be a taking from the actual or constructive 
possession of the owner, it is not necessary that it should be done 
by the hand of the party accused ; for if he procured an inno- 
cent agent, as a child or lunatic, to take the property ; or if he 
obtained it from the sheriff by a replevin without color of title, 
and with a felonious design, he will himself be a principal offend- 
er.f In like manner, though the possession be delivered by the 
owner, yet if it be obtained by any fraud, it amounts to a tortious 
taking, as much as if the party had taken it without any delivery 
on the part of the owner.| Under some circumstances a man 
may be guilty of larceny in taking his own goods ; as if he steals 
them from a pawn-broker, or any one to whom he has delivered 
and intrusted them, with intent to charge such person or bailee 
with the value.^ 

2. There must be a carrying away. The least removal of a 
thing, from the place where it was before, is a sufficient asporta- 
tion, or carrying away, though it be not quite carried off. As the 
taking off the sheets from the bed, and carrying them into another 
apartment, by a guest, who was apprehended before he could 
get out of the house ; this was adjudged larceny. So also where 
a person, having taken a horse in a close with intent to steal it, 
was apprehended before he could get out of the close. || Such 
also was the case of him, who, intending to steal plate, took it 
out of the trunk where it was deposited, but was surprised before 
he could move it.lT So where the prisoner took up a parcel in a 
waggon, and carried it from one end of the waggon to the other, 
with intent to steal it, although it was never taken out of the car- 
riage, but he was seized in the fact, this was adjudged a sufficient 
asportation to constitute a felony.** The same rule is applicable 
to all cases where thieves have removed goods in a shop from 
the shelves to the floor, and are surprised in the act of packing 
them. 

* 1 Leach, 251 ; 4 M. R. 580 ; 8 M. R. 518, Commonwealth o. Baldwin. 
t Hawk. b. 1, c. 83, s. 8. X2 East, P. C. 654. 

§ 4 Bla. Com. 281 ; Fost. 123, 124. i| 2 East, P. C. 555. IT Id. 556. 
♦• 2 East, P. C. 556. 
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But setting a package upright in the same place, when it was 
lying lengthwise, it not heing entirely lifted off the spot; the 
taking of a purse out of the owner's pocket, to which it still con- 
tinued fastened by a string, or if, in struggling, the purse fall to 
the ground, the robber not having hold of it; these are cases in 
which it has been adjudged that there was not such a carryiog 
away of the property as to constitute larceny.* 

But a momentary possession, though lost again the same in-. 
stant, the thing being found about the owner's person, is sufficient ; 
as was the case of him who snatched a diamond ear-ring, and 
tore it from the ear of a lady as she was coming out of the thea- 
tre, but the ear-ring fell into her hair, where it was found after 
she returned home ; it was the opinion of all the judges, that it be- 
ing in the possession of the prisoner for a moment, and by vio- 
lence separated from the lady's person, was sufficient, although 
he could not retain it, but probably lost it again the same instant.-f- 
If the thief once take possession of the thing, the offence is com- 
plete, though he afterwards return it. As if a robber, finding lit- 
de in a purse which he had taken from the owner, restore it to 
him again, or let it fall in struggling, and never take it up again, 
but having once had possession of it-l 

3. The taking and carrying away must also be with a fdonir 
(ms intent. If a servant takes his master's horse, without Us 
knowledge, and brings him back again; if a neighbor takes 
another's plough, which is left in the field, and uses it upon his 
own land, and then returns it ; these are misdemeanors and tres- 
passes, but no felonies. The ordinary discovery of a felonious 
intent is where the party does it clandestinely ; or, being chained 
with the fact, denies it. But this is by no means the only crite- 
rion of criminality ; for in cases that may amount to larceny, the 
variety of circumstances are so great, that it is impossible to re- 
count them ; they must therefore be left to the consideration of 
the court and jury.§ 

• 2 East, p. C. 656 ; 1 Hale, 608 & 633. 

t 2 East, P. C. 657 ; 1 Leach, 360, Lapier's case. 

t 2 East, P. C. 667 ; 1 Hale, 588. § 4 Bla. Com. 232. 
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No larceDy will be committed, when the goods are taken on a 
claim of right, however unfounded ; as, if the owner of land takes 
cattle doing damage, though no real title exists, he will only be 
liable to an action.* But if there be no pretence or color of title, 
and the property be obtained under a fraudulent legal process, the 
ofience is thereby rather aggravated than reduced.f 

A finding and subsequent conversion of property will not 
amount to a felony. But if the goods are found in the place 
where they are usually suffered to lie, as a horse on a common ; 
or money in a place where, it clearly appeared, the thief knew 
the owner had concealed it, the taking will be felonious. So if 
a parcel be left in a hackney coach, and the driver open it, 
not merely from curiosity, but with a view to appropriate a part 
of its contents to his own use, he will be guilty of felony. 

A person cannot be guilty of a felonious taking of property, 
who has the excuse either of insanity, Ideocy, coverture, or in- 
fancy. Tenants in common, or joint-tenants of a chattel, can- 
not be guilty of stealing the same from each other, because the 
property and possession is in both. But as has been shown, 
a man, under some circumstances, may be guilty of stealing his 
own goods from the person of another. So he may be an ac- 
cessary, after the fact, to such larceny, by harboring the thief, 
or assisting his escape.]; 

A feme covert cannot commit larceny of her husband's goods 
from his own possession, because in law they are considered 
as one person, and she has a kind of interest in them ; on which 
account not even a stranger can commit larceny of such, by the 
delivery of the wife, although he knew they were the husband's 
goods.^ 

Neither can the wife commit larceny in the company of her 
husband, for it is deemed his coercion, and not her own voluntary 
act* Yet if she do it in his absence, and by his mere com- 
mand, she is punishable as if she were sole. But the husband 
and wife may be indicted for a larceny committed in company 
of each other, and if the husband be convicted, the wife will 

* 1 Hale, 606, 507. f Id. t^ ^^U ?• C. 668. § Id. 
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be acquitted ; but if the husband be acquitted, and it appear 
tliat the felony was by her ovm voluntary act, of which the hus- 
band had no knowledge, and in which he had no participatiOD, 
she may be convicted.* 

The most difBcuIt part of the subject conasts id deciding at 
what time tlie felonious intent was conceived, io those cases 
where the defendant had the actual custody of the gpods. But 
tliis point can only arise when he had not the property, but ody 
tlie mere possession of the articles in question. For it b cer- 
tain, that if the property in efiects be voluntarily parted with, what- 
ever false pretences were used to obtain it, no felony can have 
been committed.f Thus, if a horse-dealer deliver a horse to 
another on his promise immediately to pay for it, on Vfbkh he 
rides off and does not return, this is no felony, for there was an 
actual sale completed.} If d sale of goods is not completed, 
and the pretended purchaser absconds with them, and, from the 
first, his intention was to defraud, he is guilty of stealing.^ In 
numerous other cases of the same kind, the law is the same. 

In all cases where a voluntary delivery of the goods is the de- 
fence relied on, two questions arise. First, whether the proper- 
ty was parted with by the owner. Secondly, supposing it were 
not, whether the prisoner, at the time he obtained it, conceived a 
felonious design. In the following cases, the property being in 
the prosecutor, and the possession in die defendant, it depended 
on the original intent, whether the latter was guilty of a felony, 
or a mere breach of confidence. Thus, where a house was 
burning and a neighbour took off some of the goods, as if to save 
them irom the flames, and afterwards converted them to his own 
use, it was held no felony, because the jury thought the original 
design bonest.|| On the other hand, where the defendant ob- 
tained a horse, under pretence of hiring it for a day, and imme- 
diately sold it, he was holden guilty of felony, because the jury 
found that he acted with a fdonious intent in makbg the ooo- 



* lHa]e,45; 2 East, P. C. 559 ; 1 M. R. 476, Commonweal^ v. Tri 
fl Hale, 506. tlLmsh,4fft. § 1 Leach, 92. U 1 Leach, 411. 
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* 

tract.* So where a person hired a post-chaise for an indefinite 
length of time, and converted it to his own use, he may be con- 
victed of larceny, if his original intent were felonious.f And if 
com be sent to a miller to grind, and he takes a part of it, he 
will be guilty of felony, because there is a severance which con- 
stitutes a trespass, and a felonious conversion.^ 

4. The taking must be of the personal goods of another; for 
if they are things real or savor of the realty, larceny, at the com- 
mon law, cannot be committed of them. And of things, also, 
that adhere to the freehold, as com, grass, trees, and the like, or 
lead upon a house, no larceny can be committed by the rules of 
the common law. But if the thief severs them at one time, and 
comes again at another time, after they are so severed and tumed 
into personalty, and takes them away, it is larceny ; and so it is, 
if the owner or any one else has severed them.^ 

Larceny cannot be committed of such animals as are wild 
and unreclaimed, such as deer, hares, beavers, &c. in a forest ; 
fish in an open river or pond, or wild fowk at their natural lib- 
erty ;|| but if they are reclaimed or confined, or killed for use, 
it is otherwise. As to those animals which do not serve for food, 
and which, therefore, the law considers of no intrinsic value, as 
dogs, and other creatures kept for whim or pleasure, though a 
man may maintain a civil action for them, yet they are not of 
such estimation as that the stealing of them amounts to larceny .IT 

Larceny may be committed of the property of a person un- 
known, and an indictment will lie for stealing the property of a 
person unknown.** Stealing the shrowd or clothes from a grave, 
is also felony at common law.f f 

In addition to the foregoing principles of the common law, it is 
to be remembered, that with respect to what things, or species of 
personal property, larceny may be committed, every government 
has its own statute provisions. Accordingly, in England, there 
are a great number of statutes made for this purpose, enumerating 
the particular kinds of property which are the subjects of larceny. 

* 1 Leach, 212. f Id. 420. { 1 Rol. Abr. 78. 

§ 4 Bla. Com. 233 ; 1 Hale, P. C. 510. || 4 Bla. Com. 235 ; 1 Hale, 511. 

IT 4 Bla. Com. 286. •• 1 Hale, 512. tt 4 Bla. Com. 286. 
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The statute of this Commonwealth^ upon the same subject,* 
specifies all the articles and kinds of personal property which can 
be the subject of larceny in this state. As every magistrate is 
probably in the possession of this statute, it will be wholly un- 
necessary to enumerate them in this place. As the several spe- 
cies of property mentioned in it, are what the legislature have 
thought it necessary to protect from depredation by a peculiar 
sanction, it follows that no other species of property, not mention- 
ed in the statute, can be the subject of larceny. 

5. The taking must be against the will of the owner. But if 
the owner, in order to detect a number of men in the act of steal- 
ing, directs a servant to appear to encourage the design, and lead 
them on till the oSence is complete, it is said that, so long as be 
did not induce the original intent, but only provided for its dis- 
covery after it was formed, the criminality of thieves will not be 
destroyed. f In like manner, if a man is suspected of an inten- 
tion to steal, and anotlier, to try him, leaves property in bis way, 
which he takes, he is guilty of larceny. And if, on thieves 
breaking in to plunder a house, a servant, by desire of his master, 
show them where the plate or otlier valuable arUcle is kept, 
which they remove, this circumstance will not affect the crime.J 

Compound or mixed larceny is such as has all the properties 
of the former, or simple larceny, but is accompanied with the ag- 
gravation of a taking from the house or other budding mentioned 
in the statute, or from the person. Larceny from the house or 
other building has a higher degree of guilt than simple larceny, 
and is deservedly punished mih greater severity. Larceny from 
the person is either by stealing privately , or openly without force 
and violence, or by open and violent assault, which is robbery. 

The statute of this Commonwealdi<§ punishes larcenies com- 
mitted in dwelling-houses, and certain other buildings, and vessels 
lying within the body of the county, in the following instances. 
1 . Larcenies committed in the night time, by breaking and enter- 
ing any shop, ware-house, or office, not adjoining to, or occupied 

« Stat. 1804, chap. 143. t 2 Chit. C. L. 920 ; 2 Leach, 918. . X U* ^ 
§ Stat. 1804, chap. 143. 
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with a dwelling-house, or any ship or vessel lying within the body 
of a county. 2. For entering in the night time without breaking, 
or in the day time for breaking and entering any dwelling-house or 
out-house thereto adjoining, and occupied therewith, or any office, 
shop, ware-house, ship or vessel, the owner or other person being 
therein and put in fear. 3. For committing any larceny in the 
day time, in any dwelling-house, ship or vessel ; or for breaking and 
entering in the night time any church, meeting-house, court-house, 
town-house, college, or academy, or other building erected for 
public uses, or any mill, malt-house, store, bam, or stable. 

The offence of privately stealing from a man's person, as by 
picking his pocket without his knowledge, or as it is expressed in 
the statute, " privily and fraudulently," is the other species of 
compound larceny not amounting to robbery, because not accom- 
panied with force and violence. Also, a larceny from the per- 
son, committed openly and violently, yet under circumstances not 
amounting to robbery, is another instance of compound larceny, 
recognised and punished by the statute. With respect to these 
two kinds of larceny from the person, it is said that any sort of 
secret or sudden taking from the person, without putting him in 
fear, and without terror or open violence, seems within the statute, 
though some small force be used by the thief to possess him- 
self of the property, provided there be no resistance by the oumer 
or injury to his person, and the circumstances of the case show, 
that the thing was taken, not so much against, as without the con- 
sent of the owner.* The following are some of the cases prob- 
ably contemplated by the framers of die statute. Snatching the 
hat from the head of a person walking in the street ; snatching a 
bundle or umbrella, from the hands of a woman, and running away 
with it ; taking a person's watch out of his pocket while sleeping, 
by which the owner was waked &c. In all these cases a degree 
of force must have been used, but the taking was rather by means 
of the surprise or slight of hand, dian by open violence and terror. 
And it is said that this species of larceny seems to form a middle 

* % East, P. C. 701, 702 ; 7 M. R. 242, Commonwealth v. Humphries. 
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case between privately stealing from the person, and a taking by 
open force and violence.* 

The following rules and principles of law are to be strictly 
followed in drawing complaints for larceny. 1. As to the venue. 
As the property in the goods stolen always remains in the true own- 
er, unaltered by the tortious taking, every asportation or removal 
of it is, in law, a new U'espass. Hence it follows that the venue 
may be laid in any county into which the goods are conveyed.f 
Stealing goods in any other of the United States, and bringing 
them into this state, is larceny in this state upon the same 
principle.]; 2. As to the description of the property stolen. 
The kind of property stolen must be correctly stated in the com- 
plaint. A complaint for stealing bank bills, if it merely describe 
them as such, is sufficient without setting them forth.^ A prom- 
issory note may be described as a promissory note for the pay- 
ment of money, or the sum for which it was given.|| When the 
article stolen is cash, it should be averred to be " of the mon- 
eys ; " and although this may not be necessary ^ it is conformable 
to ancient practice and precedents. The number of things stolen 
should also appear } and where the things stolen are of different 
kinds, the quantity of each kind ought to be stated. The vidue 
of each article must also be expressed, that it may appear upon 
the record, whether the offence is cognizable by a jusdce of the 
peace, the Court of Common Pleas, or exclusively in the Su- 
preme Judicial Court. 3. The description of the owner. 
Wherever this is known, the property must be expressly laid in 
him. A special property in the goods stolen is sufficient for this 
purpose. A carrier, or person to whom good§ are pawned or 
bailed, may be described as owner. IT So may a laundress who 
has them to wash. An innkeeper from whom the goods of his 
guest are stolen. Clothes Sec. provided for children, may be 
described as belonging to them or to their father. ^"^ When the 

* 2 East, P. C. 702, 703 ; 1 Leach, 224, Baker's case, 
fl Hale, 607, 608; Hawk. b. 1, c. 83, s. 62; 1 Mass. Rep. 116; 2 do. 14; 
10 do. 164. 
t Id. Ibid. § 1 Mass. Rep. p. 886. || 1 Leach, 263, 618 ; 2 Leach, 1108. 
ir 1 Hale, 612. •* 1 Leach, 468. 
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^wner of die property cannot be ascertaioedi a con^laint, alleg- 
ing the property to belong to certain persons unknown, will be 
good — 2 Hale 181 — and in all cases of larceny in dweiling- 
bouses and other buildings, the name of the owner of the prem- 
iaes must be truly stated — 2 Hale 244 — and numerous cases in 
1 Leach. 
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RoBBEBT is a felonious taidog of money or goods, to any 
value, from the person of another, or in his presence, against his 
will, by force and vidence, or by other assault, and putting him 
m fear.* This definition, taken from East's Pleas of the Crown, 
is enlarged by adding to the words, " or other assault,'' taken 
from our statute.f Some of the points relative to this offence 
have been before stated ; such as, What is a taking, of what 
goods, and with what mtent, Sec. There are two material ques- 
tions remaining, as to the nature of this oflbnce. First, What is 
a taking from the person ? Secondly, What degree of violence or 
putting in fear is necessary f 

As to the first, it is sufficient if the proper^ be taken in the 
presence of the owner ; it need not be taken direcdy firom his 
person, if the taking be accompanied with violence to his person, 
or putting him in fear.|j As where a robber assaults another, 
and takes away his horse standing by him ; or, havbg put him in 
fear, drives his catde out of his pasture, in his presence, or takes 
up his purse, which he had in his fright thrown into a bush, or 
his hat, which had fallen from his head4 

As to the second quesdon, to wit, what violence or fear is 
necessary; if the robbery be committed, either by violence or 
by putting in fear, it is sufficient to constitute the offence ; and 
if either of these facts be laid in the indictment, it is enough. || 

• 2 East, P. C. 707. f Stat 1804, chap. 148. { 2 East, P. C. 707. 
§ Id. ; Hawk. b. 1, c. 84, s. 6 ; 4 Bla. Com. 242. 
11 2 East, P. C. 708 ; 7 M. R. 242, Commonwealth v. Humphries. 
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As to the sort of violence necessary to be proved, no sudden 
taking of a thing unawares from the person, as by snatching a 
hat from the head, is sufficient to constitute robbery ; but there 
must be some injury done to the person, or some grievous strug- 
gle for the possession of the property. There are numerous 
cases in the books, in which the law, as to the nature of the 
force and violence which constitute a robbery, has been explained 
and setded. — See 2 East's Pleas of the Crown, p. 709, 710, &c. 
for these cases. 

Robbery may also be committed by putdng in fear as weU as 
by force. Yet it is not necessary that actual fear should be strict- 
ly and precisely proved, provided the property be taken widi 
such circumstances of violence, or terror, or threatening, by 
word or gesture, as would in common experience induce a man 
to part with it, from an apprehension of personal danger ; for the 
law will presume fear where there appears a reasonable ground 
for it.* If a man be knocked down without previous warning, 
and stripped of his property while senseless, he cannot be said to 
be put in fear, yet this would unquesdonably be a robbery. So 
a colorable gift, extorted by fear, as with a drawn sword, is ob- 
taining the property through fear. Where a person assaulted a 
woman, with intent to commit a rape, and she, without any de- 
mand from him, o&red him money to desist, which he took, 
but continued his violence to effect his original purpose, till he 
was interrupted by another person ; this was holden to be , rob- 
bery by a majority of the judges.f 

The precise nature of the fear is an inquiry more difficult, 
because no where defined by the writers on criminal law. The 
exact line in this case cannot be drawn, and has not been at- 
tempted. All that can be said upon it is, that, on the one 
hand, this fear is not confined to bodily danger; and, on the 
other, it must be of such a nature as in reason and common 
experience is likely to induce a man to part with his property 
against his will ; and to deprive him of the power of exercis- 

• 1 Hale, 588, 684 ; 4 Bla. Com. 248 ; 2 Eas^ P. C. 711. 
t 2 East, P. C. 711. 712. 
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ing it, through the influence of the terror impressed ; in which 
case, fear is considered to supply the place of force.* There 
are a great number of particular cases referred to in East's Pleas 
of the Crown, and other writers, which have been decided in 
England ; the object of which is to show the nature of the fear 
which is necessary to constitute the offence of robbery. They 
are too numerous to be here inserted ; but they show the true 
nature of this fear. Of this description are the foUowing. A 
person obtained money from another, by force of a threat to 
carry him before a magistrate and accuse him ol an unnatural 
crime ; this has been adjudged robbery.f Threatening to bring 
a mob, and bum down the prosecutor's house, if he did not give 
the prisoners money, which he did, under the influence of that 
threat, held robbery.| Where there is no force used, there 
must be an actual terror felt at the time ; and it is not enough 
that the fear arise after the property is taken. For if a person 
privately steals money from another, and afterwards keeps it by 
putting him in fear, this is no robbery.^ 

Robbery has been a capital offence in this state, || until the 
passing of the statute of 1804, chap. 143, when the punishment 
was reduced to confinement to hard labor for life in the state 
prison. By a late statute, 1818, chap. 124, a robbery, when 
the oflfender is armed with a dangerous weapon, and the assault 
is made with intent to kill or maim the person assaulted, or when 
the robber being armed with a dangerous weapon, shall actually 
strike or wound the person assaulted and robbed, is punished with 
death. In a late case of the Commonwealth v. Michael Martin, 
17 M. R. 359, will be found a learned and important exposition 
of this statute by Parker C. J. 

The following forms of complaints for larceny are drawn upon 
the several sections of the statute of Massachusetts for the pun- 
ishment of larceny and robbery. 

For simple Larceny : On the First Section of the Statute. 

A. B. of B., in the county of S. yeoman, upon his oath com- 
plains, that C. D. of in the county of laborer, on 

* 2 East, P. C. 718. f U. 716. (Id* § 4 BUu Com. 242. 

II 1 Mast. Laws, 226. 
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the day of nowhstpasi, with fi)ree andmnsyat B. 

aforesaid, in the couoty aforesaid, one sihrer qMoo, of the vdoa 
of five doQars, of the goods and chattels of him the said A. B^ 
dien and there in the possession of said A. B. being found, felo- 
niously did steal, take, and carry away ; against the peace of said 
Commonwealth, and contrary to the ibrm of the statute in sodi 
case made and provided.* Where&ve &c. 

Fair breaking and enieru^ a Shop in the Atgfcl, and eawmdtting 
a Larceny therein : On the Fourth Section of the StiUute. 

A. B. of B., in the coun^ of S., yeoman, apcm his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the coun- 
ty aforesaid, the shop of him the said A. B. there situate, in the 
night time, did break and enter, and certain bank bills, amount- 
ing together to the sum of one hundred doUars, and of the vahie 
of one hundred dollars, and [here insert all the artidee stolen^ 
alleging the kindy number ^ ana value of each^ of the goods and 
chattels of the said A. B. then and there in the shop aforesaid 
being found, feloniously did steal, take, and carry away ; against 
the peace of said Commonwealth, and contrary to the form of 
die statute in such case made and piovided.f Wherefare kc 

For breaking and entering a Vessel in the Mght Time and com- 
mitting a Larcenj/ therein : On the Fourth Section of die 
Statute* 

A. B* of B., in the county of S., mariner, upon his oath com- 
pkins, that C. D. of said B., laborer, on the day of 

now last past, with force and arms, at B. aforesaid, in the county 
aforesaid, a certain vessel of him the said A. B., called the Sally 
of Boston, within the body of the said county of S., then and there 
tying wad being, io tbe n^ht time, did break and enter, and ob« 
trunk of the value of five dollars, and [here stale the kind and 

* In complaints for steafing any of the articles mentioned in this section of (he 
ttitiito, the description ot the aitide nrast follow the precise words oi the ststuCe; 
as» *' a promisory note for the payment of money given for the warn of $ »" ^ • 
certain deed and writing, containing a conveyance of lands,*' &c. If the aitide 
stolen he mooey, say, " gundty paeces of sUver coin, cuirent wifliiA this Com- 
monwealth, amounting together to the sum of five dollan, of the moneys of him 
the said A. B.** 

t Hio same form is to be adopted for a larceny in a ware-hooie, or office, not 
adjoiniog to, or occupied with a dwelling-house. 
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value ofeaehartickj'] in the trunk aforesaid then and there con- 
tainedy and in the vessel aforesaid then and there being found, 
felonioudy did steal, take, and cany away : against the peace of 
said Commonwealth) and contraiy to the iarm of the statute in 
such case made and provided.* iVherefbre Sic. 

Far entering a DweUing-Houte in the ^/tght TVme, taithaut 
breakings the Oumer being therein^ and put in fear : On the 
Fifth Sectum ofihe Statute. 

As B. of B., in the coun^ of S., yeoman, upon his oath com* 
plains, that C. D. of said B., laborer, on the day of 

now last past, with force and arms, at B. aforesaid, in the coun- 
ty aforesaid, the dwelling-house of him the said A. B. there sit- 
uate, in the night time did enter, without breaking the same, he 
the said A. B., his wife, and divers others of his family, in the 
dwelling-house aforesaid, and in the peace of the said Common- 
wealth, then and there being, and m bodily fear and danger of 
his and their lives, by him the said C» D. being then and there 
feloniously put ; agamst the peace of said Cammonwealth, and 
contrary to the form of the statute in such case made and provid- 
ed. Wherefore Szic. 

Far breaking and entereng a Dwettitig^Hauie in the Day Timej 
the Owner being therein, and put in fear : On the F^h See^ 
tian of the Statute. 

A. B. of B, in the coun^ of S., yeoman, upon his oath com- 
plains, that C. D. of in the county aforesaid, laborer, on 
the day of now last past, with force and arms, at B. 
aforesaid, in the county aforesaid, the dwelling-house of him the 
said A. B., there situate, in the day time did break and enter, he 
the said A. B., his wife, and divers others of his family, in the 
dwelling-house aforesaid, and in the peace of said Comrooo- 
weakh then and there being, and in bodily fear and danger of his 
and thenr fives, by the said C. D. bring then and there fekmioiis- 
ly put; against the peace of said Commonwealth, and contrary 
to the form of the statute in such cases made and provided. 
Wherefore &c. 

* if theie are more than mte owner of the vesMi; the names of aO of ihem 
must be inserted in the complaint ; and if the property stolen he a part of the 
cargo, and owned by several persons, the name of each owner of the property 
most be truly inserted. In all cases of this lund, the allegations of ownership 
must be according to the fact. 
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For breaking and entering an Out-Hausef adjoining a DweOing'- 
House ^c, in the Day TYme, the Owner being thereinj and put 
in fear: On the Fifth Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the county 
aforesaid, a certain out-house, called a wood-house, adjoining to 
and occupied with the dwelling-house of him the said A. B., there 
situate, in the day time did break and enter, he the said A. B., 
his wife, and divers others of his family in the said dwelling-house, 
and in die peace of the said Commonwealth, then and there being, 
and in bodily fear and danger of his and tlieir lives, by the said 
C. D. being then and there feloniously put; against the peace of 
said Commonwealth, and contrary to the form of the statute in 
such case made and provided.* Wherefore be. 

For committing a Larceny in the Day Time^ in a Dwetting- 
House : On the Sixth Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
DOW last past, with force and arms, at B. aforesaid, in the county 
aforesaid, two sheets of the value of six dollars, one surtout-coat 
of the value of ten dollars, and one hat of the value of five dol- 
lars, of the goods and chattek of him the said A. B., then 
and there in the dwelling-house of him the said A. B. being 
found, feloniously did steal, take, and carry away ; against the 
peace of said Commonwealth, and contraiy to the form of the 
statute in such case made and provided.f Wherefore &c. 

t Similar fonns are to be adopted for breaking and entering in the day time 
the other buUdinga, ships, or vessels, mentioned in this section, following the 
description of the buUdings or vessels as in the statute. It will be remaiied, ' 
that it is not neeeMsarythai any larceny $houid be eammitted in thoee build- 
ings or vessels, in order to bring the oflfence within thisMCtion, although the ol^ 
fence is there denominated a felony, 

* If the goods stolen belong to one person, and the dwelling-house in which 
&ey are stolen belongs to another person, it must be so alleged in the complaint 
The same fonn as the h»t is to be adopted for lareenies in the other buildings, 
ships, or vessels, menUoned in this section, the aUegation in the complaint V>»"t 
made confonnable to the &ct 
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For breaking and entering a Meeting'Hmue in the JSItght TSme, 
and committing a Larceny therein : On the Siocth Section of 
the Statute. 

A. B. of B.y in the county of S., yeoman, upon his oath com- 

tlains, that C. D. of said B., laborer, on the day of now 
ist past, with force and arms, at B. aforesaid, m the county 
aforesaid, the meetine-house of the first parish in said B., there 
situate, and erected for public uses, to wit, for the public worship 
of God, in the night time did break and enter, and two silver 
cups, of the value of fifty dollars, of the goods and chattels of the 
first Church of Christ in the said town of B., then and there, in 
the meeting-house aforesaid, being found, feloniously did steal, 
take, and carry away ; against the peace of said Commouwealth, 
and contrary to the form of the statute in such case made and 
provided.* Wherefore kc. 

For breaking and entering a Court^House in the JVight Time, 
and committing a Larceny therein : On the Sixth Section of 
the StuiiUe. 

A. B. of B., in the county of S., Esq., upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the county 
aforesaid,the court-house of the said county of S., there situate, and 
erected for public uses, to wit, for holding the judicial courts in 
the said county of S., in the night time did break and enter, and 
\here insert the articles stolen^ and allege the value of eadi^ of 
the goods and chattels of the said county of S., then and there, 
in the court-house aforesaid, being found, feloniously did steal, 
take, and carry away ; against the peace of said commonwealth, 
and contrary to the form of the statute in such case made and 
provided.f Wherefore &c. 

* If the property stolen belongs to the puish or to an hidiridaal, and not to 
tilie church, it must be so aUeged in the complaint 

t If the larceny be committed in a '< town-house,'* it must be alleged to be 
the property of the town in which it is situated, by its corporate name* If in 
ft college or academy, the property must be alleged to be in the college or acad- 
emy, fa^ its corporate name, and they must be alleged to be buildings erected 
ibr public 



280 uitc£inr. 

For breaking and eatering a StaUe in the Mighi 2bie, and 
committing a Larceny therein : On the Sixth Section of the 
Statute. 

A. B. of B., in the county of S., innbolderi upon his oalh com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the coun^ 
aforesaid, the stable of him the said C. D., there situate, in the 
night time did break and enter, and one gelding of die value of 
one hundred doDars, one saddle of the value of ten dollars, and 
one bridle of the vahie of five dollars, of the goods and chattels 
of the said A. B., then and there, in the stable aforesaid, being 
found, feloniously did steal, take, and carry away ; against the 
peace of said Commonwealth, and contranr to the form of the 
statute in such case made and provided. Wherefore fac. 

The same form is to be used, when the larceny is committed in 
any cf the other private buHdings, mentioned in this section of 
the statute, always describing the buddings in the very words of 
the statute. 

For stealing from the Person, openly and violently : On the 

Eighth Section of the Statute, 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of m the county aforesaid, laborer, on 
the day of now last past, with force and arms, at B* 
aforesaid, in the county aforesaid, one silver watch with a steal 
chain, of the value of twenty dollars, of the goods and chattels 
of him the said A. B., then and there, openly and violently, from 
the person of him the said A. B., feloniously did steal, take, and 
carry away ; against the peace of the said Commonwealth, and 
contrary to the form of the statute in such case made and pro- 
vided. Wherefore &c. 

For stealing from the Person, privily and fraudulenily : On 

the Eighth Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon bis oath coo^ 
plains, that C. D. of said B., laborer, on the day of 

now last past, with force and arms, at B. aforesaid, in the eounCy 
aforesaid, sundry bank bills, amounting together to the sum of 
thirty dollars, and of the value of thirty doDars, and sundry pie- 
ces of silver coin, current by law and usage within this Common- 
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wealth, amounting together to the sum of five dollars, and of the 
value of five dollars, m the goods, chatteb, and moneys of him the 
said A. B., then and there, privily and firaudulently, from the 
person of him the said A. B., feloniously did steal, take, and 
carry away ; against the peace of said Commonwealti^, and cpn- 
trary to the form of the statute in such case made and provided. 
Wherefore Sic* 

For a second Conviction of Larceny : On the Third Section qf 

the Statute. 

A. B. of B., in the coun^ of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the county 
aforesaid, one mare of the value of 6fty dollars, one saddle of 
the value of five dollars, and one bridle of the value of two dol- 
lars, of the goods and chatteb of the said A. B., then and there 
in tlie possession of the said A. B. being found, feloniously did 
steal, take, and carry away ; against the peace of said Common- 
wealth, and contrary to the form of the statute in such case made 
and provided. And the said A. B., upon his oath aforesaid, fur- 
ther complains, that heretofore, to wit, at the Supreme Judicial 
Court, begun and holden at in and for the county of 
on the Tuesday of in the year of our Lord one 
thousand eight hundred and the -said C. D. was duly and 
legally convicted, for that he the said C. D. on with force 
and arms, at B. aforesaid, seventeen yards of linen cloth, of the 
value of five dollars, of the goods and chattels of one E. F., in 
his possession then and there being found, feloniously did steal, 
take, and carry away ; against the peace of said Commonwealth, 
and contrary to the lorm of the statute in such case made and 
provided. Wherefore &c. 

Agaimt an Accessary for receiving stolen Goods : On the Tenth 

Section of the Statute. 

A. 6. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the county 
aforesaid, one silver spoon, of the value of five dollars, [enuine- 
rate the articles in the former conviction^'] of the ^oods and chat- 
tels of one E. F., then and there in the possession of the said 
E. F. being found, feloniously did steal, take and carry away ; 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. And the 

36 
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said A. B., upon his oath aforesaid, further complainsy tliatG. H. 
of said B., laborer, afterwards, to wit, on the day of 

now last past, with force and arms, at B. aforesaid, in the coontj 
aforesaid, the goods and chattels aforesaid, so as aforesaid felooi- 
ously stolen, taken, and carried away, feloniously did receive and 
have, and did then and there aid in concealing the same, he the 
said G. H. then and there well knowing the said goods and diat- 
tels to have been feloniously stolen, taken, and carried away ; 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. Where- 
fore S£C. 

Against an Accessary^ for harborings concealing^ and motntom- 
ing the principal Fdon : On the Tenth Section of the Stat-- 
ute. 

[State the offence against the principal fdon^ as in the next 
preceding precedenty and then proceed as foUows.^ And the 
said A. &., upon liis oath aforesaid, further complains, that G. H. 
of said B., laborer, afterwards, to wit, on the day of 

now last past, with force and arms, at B. aforesaid, m the county 
aforesaid, the aforesaid C. D. did then and there knowingly har- 
bor, conceal, and maintain, in the larceny and felony aforesaid ; 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. Where- 
fore &CC. 

Against an Accessary for a Misdemeanor^ in receiving stolen 
Goodsy the principal Felon being unknoum : On the Eleventh 
Section of the Statute. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, being a person of evil name 
and fame, and a common buyer and receiver of stolen goods, on 
the day of now last past, with force and arms, at B. 

aforesaid, in the county aforesaid, one silver tankard, of the value 
of fifty dollars, of the goods and chattels of him the said A. B., 
by a certain evil disposed person, to the said A. B. yet unknown, 
then lately before feloniously stolen of the said A. B., unlawfufly, 
unjustly, and for the sake of wicked gain, did receive and have, 
he the said C. D. then and there well knowing the said goods 
and chattels to have been feloniously stolen ; against the peace 
of said Commonwealdi, and contrary to the form of the statute 
in such case made and provided. Wherefore &c. 
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JSigainBt an Accetsary for a second Offence in receiving stolen 
Goods f the principal Fehn being unknoum : On the Twefth 
Section of the Staiute. 

A. B. of B., in the county of S., upon his oath complains, 
that C. D. of said B., laborer, bebg a person of evil name and 
fame, and a common buyer and receiver of stolen goods, on the 
day of now last past, with force and arms, at B. 

aforesaid, m the county aforesaid, one silver tankard, of the valQe 
of fifty dollars, of the goods and chattels of him the said A. B., 
by a certain evil disposed person, to the said A. B. yet unknown, 
then lately before feloniously stolen of him the said A. B., un- 
lawfully, unjusdy, and for the sake of wicked gain, did receive 
and have, he the said C. D. then and there well knowing the said 
goods and chattels to have been feloniously stolen ; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided. And the said A. B., 
upon his oath aforesaid, further complains, that heretofore, to wit, 
at the Supreme Judicial Court, begun and holden at with- 

in and for the county of on the Tuesday of 

in the year of our I^ord one thousand eight hundred and 
the said C. D. was duly and legally convicted, for that he the 
said C. D. on with force and arms, at seventeen 

yards of linen cloth, of the value of five dollars, of the goods 
and chattels of one E. F., by a certain evil disposed person, to 
the said E. F. then unknown, then lately before feloniously stolen 
of him the said E. F., unlawfully, unjustly, and for the sake of 
wicked gain, did receive and have, he the said C. D. then and 
there well knowing the said seventeen yards of linen cloth to 
have been feloniously stolen as aforesaid ; against the peace of 
said Commonwealth, and contrary to the form of the statute in 
such case made and provided. Wherefore Sec. 

The foregoing precedents, drawn upon the different sections 
of the statute for the punishment of larceny, embrace all the 
cases which ordinarily occur, and (together vnth the notes,) will 
form a su^ient guide to the magistrate in most, if not all the 
prosecutions for which the statute makes provision. Several otii- 
er sections of this statute, directing the proceedings of the prose- 
cutor in obtaining a recompense for his expenses, those of the 
officer relative to the seizure and security of the property alleged 
to be stolen, and the taking of the recognisance of the party 
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charged in such a sum as shall be double the amount or value of 
the money or goods charged to be stolen, for the ultimate benefit 
of the owner, require the attention of the ma^strate, that he may 
give the necessary directions and advice relative to these pro- 
ceedings. 

With respect to the first, viz. the proceedings of die prosecu- 
tor in obtaining a recompense for his expenses, the fourteenth 
section of the statute directs, " that in every case .of a convictioQ 
of larceny, the justices of the court, before whom the conviction 
may be, shall have authority, at the prayer of the prosecutor 
therein, and at their discretion, to order for him a meet recom- 
pense, not exceeding his actual expenses, with a reasonable al* 
lowance for time and trouble in such prosecution, to be paid by 
the county treasurer." 

This allowance cannot be granted in any case unless there is a 
conviction. The Supreme Court of this state have usually al- 
lowed to prosecutors all the sums which they have necessarily 
advanced in pursuing and apprehending the oflfender, eidier by 
the prosecutor himself or those whom he may have employed for 
that purpose. The sum usually allowed for these services is two 
dollars per day for time and trouble, and all expenses reasonably 
charged and necessarily expended. Sums ofifered or paid by the 
prosecutor as a reward for apprehending the criminal are never 
allowed. The mode of obtaming the allowance is, for the prose- 
cutor to make out an account against the Commonwealth, in 
which he is to charge the expenses incurred and padd, including 
his charge for time and trouble, and make oath to it before a 
magistrate. It is then presented to the court, before which the 
conviction is had, for allowance, and if allowed, an order for the 
payment of it is transmitted to the county treasurer. All the pre- 
paratory steps for this purpose may, and with convenience can be 
taken before the magistrate who takes the examinatioo, and com- 
mits or binds over the party for trial. As the assistance of the 
magistrate, in this service, is extra official, he is entided to a rea- 
sonable compensation for it. 

By the fifteenth section of the statute, it is made the duty of 
the sheriff, or other officer employed in apprehending and arrest- 
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ing tbe person accused, to adze and secure the money or goods 
alleged to be stolen, which shall be found in tbe possession of 
such accused person, or which shall be abandoned by him m fly- 
iQg fiom justice ; and to make an inventory or schedule of them, 
and to annex the same to the return of such officer, upon the 
warrant ; and the statute makes such sheri£^ or other officer, ac- 
countable for the money or goods thereby seized and secured. 
This proyision is very proper and salutaiy, when, as is often the 
case, large quantities of valuable goods are seized by the officer, 
and kept in his possession until the conviction is obtained, m or- 
der that the owner may have them returned to him by an order 
of restitution from the court This part of the officer's duty 
must necessarily be performed before the proceedings are com- 
pleted by the examinmg magistrate ; because the inventory to be 
made of the goods found upon the accused person, must form a 
part of the officer's return. This b very rarely done ; but tlie 
interest and security of the prosecutor requires that it should be 
attended to with particular care ; the waste, or possible loss of 
bis property, ought not to be added to his other injuries. If the 
property stolen be of such a nature as it may be difficult to iden- 
tify, such as bank notes, silver or gold coin, or other articles in 
which there is a perfect resemblance, such as a number of pairs 
of shoes, hats, and the like, special directions ought to be given 
to identify them by private marks, or by being kept in such a 
manner as that the officer, in whose custody they are retained, 
may be able to swear to their identity. 

The seventeenth and last section of the statute requires, that 
when a person, charged with the crime of larceny, or as an ac- 
cessary therein, or as a receiver of stolen goods, shall be bailed, 
the recognisance for the appearance of sUch person shall be tak- 
ei^ with sufficient surety or sureties, in such sum as may be rea- 
sonably required for that purpose ; toith a Jurther additional mm, 
which shall be double the amount or value of tbe money, goods, 
or articles, charged to have been stolen or obtained by such lar- 
ceny } in order that, if such recognisance be forfeited by default, 
the court, before whom judgment shall be rendered thereon, may 
order tbe amount or value of the money or other property, stolen 
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or obtained as aforesaid, to be paid to the prosecutor out of the 
sum which may be collected upon such recognisance. This 
provision was probably intended as one of the substitutes for the 
forfeiture of three-fold damages, as it was called, or treble the 
value of the property stolen, to the owner thereof, which made 
a part of the punishment of larceny by the former statute. 

The duty of the magistrate, in canying into execution this di- 
rection of the present statute, is very important. It must have 
been heretofore much, if not entirely neglected ; for no proceed- 
ings in relation to it are recollected, during twenty years* official 
experience. Aldiough the crime of larceny is usually commit* 
ted by a class of low and profligate people, who are unable to 
procure sureties upon a recognisance to any considerable amount, 
yet cases have often happened, and are well recollected, in which 
the unfortunate owner of the stolen property might have been at 
least in part indemnified from his losses and injuries, by carrying 
into eSkci the provisions of this section of the statute. It seems, 
however, to be the duty of the justice in aU cases of larceny, 
when the accused party is to be ordered to recognise for his ap- 
pearance at court, to estimate the value of the property stolen, 
and to add double the amount or value thereof to the penalty of 
the recognisance for the appearance of the party, which penalty 
is to be in such a sum, independent of the double amount or voir 
ue of the property stolen, as may be reasonably required for that 
purpose. It ought to appear in the record of the justice's pro- 
cess what is the sum, or double amount, or value of the prop- 
erty stolen, for which the party is ordered to recognise, for the 
benefit of the prosecutor. As no practice upon this subject is 
recollected, it may be a question in what manner this part of the 
order to recognise shall be made to appear upon the record of 
the process. The form of the recognisance wiU not admit of its 
being inserted in that document, the penalty of which must be in 
a precisely stipulated sum, and taken and entered into to the 
Commonwealth. It must therefore appear in the order or sen- 
tence of the justice, a transcript of which he is to certify, and 
send up with the other papers in the process. In this sentence 
and order, he will state, that he has ordered the party to recog- 
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nise, with sufficient sure^ or sureties, in such a sum, for his ap- 
pearance at court, to answer to the crime, and abide the order of 
court &C., and also " in the further additional sum of \staiing the 
atnounij'] it being double the amount of the money, goods, or ar- 
ticles, charged to have been stolen by the said A. B. [the party 
accused^'] amounting together to the sum of $ ," which is to 
be the sum at which the penalty of the recognisance is to be fix- 
ed, and for which it is to be taken. 

By this course of proceeding, it will appear upon the record 
what part of the penalty of the recognisance belongs to the 
prosecutor, in case it should be forfeited and the amount of it 
collected, which may preclude the necessity (though not the 
right) of further inquiry by the court. It certainly ought not to 
preclude the right ; for it is possible the justice may err in his 
judgment as to the value of stolen property, to the prejudice either 
of the prosecutor or the government, in which case the court 
must retain the power "to rectify the procedure." 

The following forms of complaints are drawn upon the stat- 
utes of this Commonwealth, of 1804, chap. 143, and of 1818, 
chap. 124. 

Far Robbery: On the Statute of 1804, Chapter 143. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the coun- 
ty aforesaid, in and upon him the said A. B., in the peace of 
said Commonwealth then and there being, feloniously did make 
an assault, and him the said A. B. in bodily fear and danger of 
his life then and there feloniously did put, and one gold watch, 
of the value of one hundred dollars, of the goods and chattels of 
him the said A. B., from the person and against the will of him 
the said A. B., then and there feloniously, and by force and vio- 
lence, did steal, rob, take, and carry away ; against the peace of 
said Commonwealth, and contrary to the form of the statute in 
such case made and provided. Wherefore Sic. 
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gainst an Accessary to a Robbery before the Fact. 

[Draw the complaint against the principal^ according to the 
next preceding form, and then proceed,"] And the said A. B., 
upon bis oath aforesaid, further complains, that E. F. of B., in 
the county aforesaid, laborer, before the committing of the felony 
and robbery aforesaid, in manner and form aforesaid, to unt, od 
the day of now last past, with force and arms, at B. 

aforesaid, in the county aforesaid, did feloniously and maliciously 
counsel, hire, and procure the said C. D. to do and commit the 
felony and robbery aforesaid, in manner and form aforesaid ; 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. Where- 
fore &£C. 

For a capital Robbery, Prisoner being armed wiA a dangerous 
Weapon, with intent to kUl or maim : On the First Section of 
the Statute of IS 18, Chapter J 24. 

J. B. of B., in the county of S., gentleman, upon his oath 
complains, that M. M., lately resident in Medford, in the county 
of Middlesex, laborer, on the day of now last past, 

with force aud arms, at Medford aforesaid, in the coun^ afore- 
said, in and upon him the said J. B., in the peace of said Cooh 
monwealth then and there being, feloniously did make an assault, 
and him the said J. B., in bodily fear and danger of his life, then 
and there feloniously did put, and one gold watch with a gold 
chain and seal, of the value of one hunored and fifty dollars, of 
the goods and chattels of him the said J. B., from the person, 
and against the will of him the said J. B., then and there feloni- 
ously, and by force and violence did steal, rob, take, and carry 
away, he the said M. M. being then and there, at the time of 
committing the assault and robbery aforesaid, armed with a dan- 

ferous weapon, to wit, with a pistol, with intent him the said 
. B. to kill and maim ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided.* Wherefore inc. 

* This form is taken from the indictment, in the case of the Commonwealth 
V. Michael Martin, upon which the prisoner was convicted at the Supreme Ju- 
dicial Court, in Middlesex, October term, A. D. 1821, and afterwards executed. 
There b a learned exposition of this statute, in that case, by Chief Justice Pailcer, 
upon the questions of law submitted by the prisoner's counsel. — 17 M. R. 969. 
This was the first case that was tried after the statute was passed. 
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Fof a eapUal Robbery, Prisoner being armed with a dangeraua 
Weapon, and actually striking and wounding the Person as- 
saulted and robbed: On the latter Clause of the First Section 
of the Statute 0/I8I8, Chapter 124. 

A. B. of B., in the county of S., yeoman, upon his oath com- 

Elains, that S. C. and 6. C, both lately resident in B. aforesaid, 
ibora^s, on the day of now last past, with force and 
arms, at B. aforesaid, in the county aforesaid, in and upon one 
Ezra Hajmes, in the peace of the said Commonwealth then and 
there being, feloniously did make an assault, and sundry pieces of 
silver coin, current within this Commonwealth by the laws and 
usages thereof, amounting together to the sum of twelve dollars, 
and of the value of twelve dollars, of the moneys and property of 
him the said Ezra Haynes, from the person, and against the will 
of him the said Ezra Haynes, then and there feloniously, and by 
force and violence did rob, steal, take, and carry away ; and that 
they the sdd S. C. and 6. C. at the time of commitdng the as- 
sault and robbery aforesaid, were then and there armed vnth a 
certain dangerous weapon, made of iron, called a heading-tool, 
and being then and there so as aforesaid armed, they the said 
S. C. and 6. C. with the dangerous weapon aforesaid, him the 
said Ezra Haynes, in and upon the face and head of him the 
said Ezra, then and there feloniously did actually strike and 
wound ; against the peace of said Commonwealth, and contrary 
to the form of the statute in such case made and provided.* 
Wherefore Sic. 



LEWEDNESS AND LASCIVIOUS COHABITATION. 

Open, gross, and notorious lewdness is an offence, at com- 
mon law, against morality and religion, and punished as such.f 
This offence, together with that of lewd and lascivious cohabi- 
tation, is made pAiishable by a statute of this Commonwealth^ 
passed soon after the establishment of its present government. 

* This fonn is taken from the indictment in the case of the Commonwealth v. 
Clisby and Close, upon which they were convicted at the Supreme Judicial 
Courts November Term» A. D. 1821, in Suifolk, and afterwards executed. 

t 4 Bla. Com. 64 ; Hawk^ b. 1, c. 5, s. 4. 
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The last section of this statute* enacts, " that if any man and wo- 
man, either or both of whom being then married, shall lewdly 
and lasciviously associate and cohabit together ; or if any man 
or woman, married or unmarried, shall be guilty of open gross 
lewdness and lascivious behavior," they shall be punished &c. 

Prosecutions upon this statute are of very frequent occurrence 
in this state. The question most generally arising, in those for 
open gross lewdness and lascivious behavior, is, whether the facts 
amount to proof of opeuj gross lewdness, or whether the transac- 
tion was secret or private, so as not to come within the meaning 
of the statute. In the case of the Commonwealth v. Catlin,f 
this was the only question, and by the unanimous opinion of the 
court, the evidence did not support the charge. 

In the case of the Commonwealth v, Calef,} which was a 
prosecution for lascivious cohabitation, there is a short exposition 
of the statute relative to that offence. It was observed by the 
court, that " by cohabitation must be understood a dwelling and 
living together, not a transient and single unlawful interview. 
The design of the statute, in this provision, was to prevent evil 
and mdecent examples, tending to corrupt the public morals." 
It was admitted by the defendant in that case, that one criminal 
act had taken place ; but the court decided, that aldiough that 
might be evidence to support a charge for adultery, it did not 
support the charge for lascivious cohabitation. 

Form of a Complaint for lewd and lascivious Cohabitation. 

A. B. of B., in the -county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
m the year of our Lord one thousand eight hundred and twenty, 
and from that day to the day of in the year of our Lord 
one thousand eight hundred and twenty-two, at B. aforesaid, in 
the county aforesaid, did lewdly and lasciviously associate and 
cohabit with one E. F. of said B., single w(^an, he the said 
^' li., during all the time aforesaid, being a married man, and 
navmg a lawful wife alive ; against the peace of said Common- 

Th nr!.^?! J^°^S7 ^r^^ ^°™ ^^ ^^ ^tatuto in such casc made 
and provided. Wherefore &c. 

• Stat 1784, chap. 40. ^ 1 1 Ma«. Rep. 8. X 10 Ma». Rep. 15S. 
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For open gross Lewdness and lascimous Behavior. 

A. B. of B.y ill the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, at B. aforesaid, in the county aforesaid, was guilty 
of open gross lewdness and lascivious behavior, by openly, 
grossly, lewdly, and lasciviously lying on a bed widi one E. F. 
of said B., single woman, for the space of four hours ; against 
the peace of said Commonwealth, and contraiy to the fonn of 
the statute in such case made and provided. Wherefore &c. 



UBEL. 

There is no branch of the law which it is more difficult to re-> 
duce to exact principles, or to compress witliin a small compass, 
than that which relates to libels. In addition to what the ancient 
treatises contain, volumes have lately been written upon this sub- 
ject,* in which tlie law of libels is clearly and amply stated. To 
these, and others which treat of this offence, the magistrate, who 
is desirous of obtaining a complete knowledge of it, must be re- 
ferred. The following remarks comprehend a mere outline of 
the features of which it is composed ; but will probably be a 
sufficient guide for all the purposes of originating and conducting 
a criminal prosecution by the magistrate, before whom and exami- 
nation may be taken. 

Libels, taken in their most extensive sense, signify any writings 
or pictures of an immoral tendency ; but in the sense in which 
they are now to be considered, '' are malicious defamations of 
any person, and especially a magistrate, made public by either 
printing, writing, signs, or pictures, in order to provoke him to 
wrath, or expose him to public hatred, contempt, or ridicule." 
The direct tendency of these libels is the breach of the public 
peace, by stirring up die objects of them to revenge, and perhaps 
to bloodshed.f 

* Staikie on Slander, and Holt upon Libels. 
1 4 Bla. Com. 150; Hawk. b. 1, c. 73, a. 1. 
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The most simple idea of a libel is, where the defamatory mat- 
ter is reduced into ivriiing. But the exhibition of a picture, in- 
timadng that, which in print would have been libellous, is equally 
criminsd. So the fixing of a gallows at a man's door, the burning 
of him in effigy, or the exhibiting of him in any ignominious man- 
ner, is indictable as a libel.* But mere opprobrious words, un- 
lesss they tend immediately to provoke a challenge, are not pun- 
ishable by a public prosecution.f 

What kind of defamation a libel must contain, is a subject of 
great difficulty and nicety ; and must generally depend upon the 
nature of each particular case. But in general it is not to be 
doubted, that all publications, subversive of religion and morali^, 
and tending to inflame the passions by indecent language, are 
indictable at common law. Publications, the natural tendency of 
which is to excite sedition, to bring the constitution and govem- 
meut into contempt, are highly criminal. 

It is said that nothing can be clearer, than that truth is no 
justification of defamatory writings, as far as respects criminal 
prosecutions, for this reason, that the law subjects libellers to 
punishment, not as a mode of redress to the party libeDed, but 
on account of the tendency which such libels have to occasion a 
breach of the peace.]: And by the ancient common law, as 
officers of state have, at least, the same privileges with other 
persons, it follows, that to write truth, though ever so notorious, 
respecting them, which tends to " blacken their reputation, and 
expose them to public hatred, contempt, or ridicule," is in itself 
a libel.^ But this principle of the common law has, in one in- 
stance, been qualified, or rather a new principle introduced, as 
resulting fix)m the nature of our government and constitution, by 
the Supreme Judicial Court of this state. In the case of the 
Commonwealth v. Clapp,|| it was decided, ** that when any man 
shall consent to be a candidate for a public office, conferred by 
the election of the people, he must be considered as putting his 
character in issue, so far as it respects his fitness and qualifica- 
tions for the office. And publications of the truth on this sub- 

• Hawk. b. 1, c. 73, 8. 2 ; 11 East, 227, t « Salk. 140 ; 2 Campb. 141 * 

tBuU. N.P.9. §2Chit. C.L.867. ||4M.R.169. 
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ject, with the booest intention of informing the people, are not a 
libel. For it would be unreasonable to conclude, that the publi- 
cation of truths, which it is the interest of the people to know, 
should be an offence against their laws." 

'^ And every man, holding a 4)ublic elecdve office, may be 
considered as within this principle ; for as a re-elecdon is the only 
way his constituents can manifest their approbation of his con- 
duct, it is to be presumed that he is consenting to a re-election, 
if he does not disclaim it. For the same reason, the publication 
of falsehood and calunmy against public officers, or candidates 
for public officers, is an oflbnce most dangerous to the people ; 
because they may be deceived, and reject the best citizens, and 
it may be, to the loss of their liberties." 

A greater latitude of observation is allowed on books^ than on 
characters. When a work is sent into the world, the author sub- 
jects it to a faur and impartial criticism. For this purpose the 
critic may employ ridicule, however poignant ; and is even al- 
lowed to attack the author himself, so far as he has mixed him- 
self up with the composition he has thought fit to publish. But 
the moment the critic travels from the book, to follow the writer 
into his private Ufe, and leaves his works to attack his character, 
the criticism becomes libellous.* 

It is hud dawn generally by the older writers, that it is equally 
libellous to blacken the memory of the dead, as to detract fix>m 
the reputation of the living.f This, however, can only be true 
when the writing has a tendency to create a breach of the peace, 
by inciting the friends and relatives of the deceased to revenge 
the insult offered to the family ; and for this reason it must be 
alleged in the proceedings, and proved on the trial, that the pu1> 
lication was intended to create a breach of the peace, for the 
purpose of vindicating the deceased ; and also intended to throw 
scandal and disgrace upon his family and descendants.} 

If the matter publbhed be understood as scandalous, and 
calculated to excite ridicule or abhorrence against the party in« 
tended, it is libeUous, however it may be expressed.^ Irony may 

• 1 Campb. 8S6. t Hawk. b. 1, c. 78, s. 1. {4 T. R. 126. 

§6Eut,4S8. 
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convey imputations more effectually than direct assertion ; as by 
holding up the characters of public men to imitation, by praiang 
them for qualities they are charged with wanting, and which from 
their situations they would not be expected to possess ; as if the 
libeller sets forth an illiterate general as a great scholar, he will 
be considered as imputing to him the want of the endowment as 
a disgrace.^ 

The initials being substituted for the name of the par^ libelled, 
will form no excuse to the writer, if his meaning be sufficiendy 
obvious to the reader ; for it would be absurd, if that which is 
sufficiendy plain to work all the mischief of a malignant slander, 
should be regarded as too obscure to be understood by jurors and 
judges.f 

Immoral publications and obscene ribaldry are punishable; 
because they tend to destroy the morality of public feeling, and 
to produce many of those crimes which require to be visited with 
severe penalties.^ 

As to the publication of libels, as it regards both the composers 
and publishers of them, the foUowmg principles of law are taken 
from writers of approved authority. No allegation, however 
false, contained in articles of the peace, in answers to interroga- 
tories, in affidavits duly made, or in any other proceedmg in a 
regular course of justice, wiU render the party indictable as a 
libeller ;§ nor can any thing be charged as libellous which is con- 
tained in a petition to the legislature, however it may aflfect indi- 
viduals. || The reason is, that courts of justice are the constitu- 
tional tribunals to which complaints should be preferred ; and tt> 
bring alleged wrongs under their notice, is to support, and not to 
break the peace. So no presentment of a grand jury can be 
libellous. But where it appears, from the whole circumstances 
of the case, that the prosecution is commenced for the mere 
purpose of libelling, and without any intention to proceed in it, 
such an abuse and mockery of justice should not become a shel- 
ter for the guilt, which in reality they increase.lT 

•Hawk. b. 1, c. 73, 8. 4. f 2 Chit C. L. 863. 12 Stra. 788. 

§ Hawk. b. 1. c. 78, 8. 8. II Id. IT Id. ; 1 S«iiul. 131, n. 1. 
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Without a publication of some kind, the offence of fibel is not 
complete, but the sending of a letter to the party himself, containbg 
abusive language, is indictable, because it tends to provoke him 
to break the peace, in order to revenge the insult he has thus re- 
ceived.* The person who writes a libel, dictated by another, 
and who has discretion to understand its nature — he who orig- 
inally pj*ocures it to be composed — ^he who actually composes it 
— ^he who prints, or procures it to be printed — he who publishes, 
or causes it to be published — and all who assist in framing or dif- 
fusing it — are implicated in the guilt of the offence.f 

In the case of a libellous letter, the prosecution may be main- 
tained, either m the county where it was written and put into the 
post office, or in that where it was delivered to the party to whom 
it was addressed.| It is proper to allege in the complaint, that 
the defendant composed, printed, and published the libel, because 
if it should appear that he did either, the charge will be sup- 
ported. 

The most important part of the complaint is the setting forth 
of the matter charged as libellous. The whole must be so ex- 
plained by inuendos as to show its import to be scandalous 
and criminal. An inuendo is an averment to explain the defen- 
dant's meaning, by reference to matter previously introduced in- 
to the proceedings. It is necessary only where the intent may 
be mistaken, or where it cannot be collected from the libel itself.^ 
The practice of overloading the record with inuendos, to ex- 
plain facts which need no explanation, has been recently censured 
by a learned English judge,|| who observed, that it seemed to 
proceed on the supposition that the court had no discernment, 
and the jury no understanding. . The simple object of the inuen- 
do is to reduce a natural to a legal certainty. It signifies no 
more than '' that is" or " to witj" that such a person means a 
particular person, or such a thing means a particular thing.lT 

* Hawk. b. 1, c. 73, a. 11 ; 6 East, 464. 

t Hawk. b. 1, c. 73, a. 10 ; 1 Salk. 417— but see 8 Campb. 323. 

1 2 Chit. C. L. 872, and the authorities there cited. 

§ Cowp. 679, 683 ; 5 East, 463. 

II Lord EUenborough ; 2 Chit. C. L. 872, IT Id. 
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It is very material to state, tbat the libel was " of and con- 
cerning ^ the party intended. If the libel be in a fbreiga lan- 
guage, it is the practice to set it forth in the langu^e in which it 
is written, and also to insert the translation.* It is not necessary 
to set forth the whole of the papers in which the libellous matter 
is contained ; but those parts may be selected, which are most 
clearly libellous. The Hbel ought to be set forth with all possi- 
ble correctness; for any variation in the sense, between die 
matter charged, and that proved, will be fatal.f 

Publishing an obscene book is puni^able as a libel ;| and so 
is publishbg, or exposing to view, an obscene print. The par^ 
may proceed in a crimmal prosecution against the author ; and 
he is not thereby precluded from obtaining redress by a civil ac- 
tion for the injury done to himself.^ For further infonnation 
concerning the law of libels, see Hawk. b. 1, c. 73. — 3 Bttc. 
Abr. 491.— Com. Digest, tide "Libel."— 3 Bla. Com. 126.— 
4 Bla. Com. 150. — Holt on Libels. — Starkie on Slander, and 
the case of The People v, CrosweU, Johns. Rep., where will be 
found one of the best arguments, by Kent, C. J. now extant, 
either in this country or in England. 

Form of a Complaint for publishing a scandalous and KbeUous 
Letter J imputing the Crime of JTiefi to the Complainant,\\ 

A. B. of B., in the county of S., gendeman, upon his oath 
complains, tbat C. D. of in the county afiuresaid, yeoman, 

being a person of an envious, evil, and wicked mind and dispos- 
tion, and wickedly and maliciously intending, as much as in him 
lay, to injure, valify, and ruin the good name, fame, and credit of 
the said A. B., and to bring him into contempt, hatred, di^race, 
and infamy, on at in the coun^ aiforesaid, a certain 

false, scandalous, and libellous writing agamst the said A. B>, of 
and concerning him the said A. B., falsely, maliciously^, and 
scandalously did frame and make ; and in the name of him the 
said C. D. did then and there write and publish, and cause to be 
written and published, in the form of a letter, directed to him the 
said A. B., the purport and effect of which said writing is as fol- 
lows, to wit : " To A. jB., scoundrel" [meaning the said A, B.] 

•6T.R.162. 1 2 Chit C. L. 876. t2Stnu788. 

§ 4 Bac. Abr. 488. || Crown Cir. Cotnp. 421. 
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" t^ may not he amus to acquaint you," [meaning him the said 
A. B.J " 08 the time draws near, you^^ [meaning the said A. B.l 
" may oe preparing youradP^ [again meaning the said A. B.J 
^^for a trial for stealing the turkeys out of my " [meaning his 
the said C. D's] " yard, when /" [meaning himself the said 
C. D.] " hope to see you " [meaning the said A. B.l " sing^ a 
neck psalm, and perish according to law. Subscribed C. D.'* 
[meaning himself the said C. D7] And that the said C. D., 
with intention to scandalize the said A. B., and to bring him into 
contempt, infamy, and disgrace, the said false, scandalous, ma- 
licious, and libellous writing, so as aforesaid framed, written, and 
made, afterwards, to wit, on the said day of in the 

year aforesaid, at aforesaid, in the county aforesaid, to di- 

vers good citizens of the said Commonwealth did openly deliver, 
and caused to be delivered and published ; to the great scandal, 
infamy, and damage of him the said A. B., and against the 
peace and dignity of the Commonwealth aforesaid. Where- 
fore &c. 

For a Ubd on a private Indimdual. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county of yeoman, being 
a person of an evil, wicked, and malicious disposition, and un- 
lawfully and maliciously devising and intending, as much as in 
him lay, to scandalize, vilify, and defame the said A. B., and to 
bring him into public scandaJ, infamy, and disgrace, and to injure, 
prejudice, and aggrieve him the said A. B., on the day of 
now last past, at B. aforesaid, in the county aforesaid, 
unlawfully and maliciously did compose and publish, and cause 
and procure to be composed and published, a certain fake, scan- 
dalous, malicious, and defamatory libel, of and concerning him 
the said A. B., containing therein, among other things, the false, 
scandalous, malicious, deiamatory, and libeUous words and matter 
following, that is to say, [here insert and state the libeUous matter 
with proper inuendos, and then proceed as follows ;} which said 
false, malicious, and defamatory libel, he the said C. D* after^ 
wards, to wit, on the day of in the year aforesaid, 
at B. in the county aforesaid, unlawfully, wickedly, and malicious- 
ly did send, and cause to be sent to one E. F. in the form of a 
letter, addressed to the said E. F., and did thereby, then and 
there, unlawfully, wickedly, and maliciously publish, and cause 
to be published, the aforesaid libel ; to the great damage, scandal, 
infamy, and d'lsgrace of him the said A. B., and against the 
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J)eace and dignity of the Commonwealth aforesaid. Where- 
bre &c. 

For a Libel on an Attorney , contained in a Letter, 

A. B. of B., in the county of S., Esq., upon his oath com- 
plains, that on the day of &c. at B. in the county 
aforesaid, he being then one of the attornies of the Supreme 
Judicial Court of the said Commonwealth, had been and was, 
before the composing, writing, and publishing of the several false, 
scandalous, malicious, and defamatory libels hereinafter mention- 
ed, retained and employed by one E. F., in the way of his the 
said A. B's profession and business of an attorney, to write a 
letter to one G. H., demanding payment of a certain sum of 
money, to wit, the sum of fifty dollars, then due and owing from 
the said G. H. to the said E. F. ; and that the said G. H., late 
of in the county aforesaid, gentleman, being a person of 
an evil, wicked, and malicious mind and disposition, and unlaw- 
fully, wickedly, and maliciously devising and intending, as much 
as in him lay, to scandalize, vilify, and defame the said A. B., 
and to bring him into public scandal, infamy, and disgrace, and 
to injure, prejudice, and acgrieve him the said A. B., in his 
aforesaid business and proiession of an attorney, on at 

aforesaid, of his great hatred, malice, and ill-will towards 
the said A. B., unlawfully and maliciously did compose and 
write a certain false, scandalous, malicious, and defamatoiy libel, 
of and concerning the said A. B., in his aforesaid profession and 
business, and of and concerning the said demand, so made by 
the said A. B. on the said G. H. as aforesaid, containing therein 
(amongst other things) the false, scandalous, malicious, defama- 
tory, and libellous words and matter following, of and concerning 
the said A. B., that is to say, " From our friendship " [meaning 
the friendship between the said G. H. and E. F.] *' I'^ [mean- 
ing the said G. H.] *' miist own /" [meaning again the said 
G. H.] " did not eoopect a demand of Jifty dollars from a petty- 
fogging rascal of an attorney^ a Mr, A. Jd., [meaning the said 
A. B., and that he was a pett}'foggins rascal of an ' attorney,! 
^* who has been in and out of prison all his " [meaning the said 
A. B's] '* life-time ; ^ which said false, scandalous, malicious, and 
defamatory libel, he the said G. H. afterwards, to wit, on the 

day of in the year aforesaid, at B. in the county 

aforesaid, unlawfully and maliciously did send, and cause to be 
sent to the said E. F., in the form of a letter, addressed to the 
said E. F., and thereby, then and there, unlawfully and malicious- 
}y did publish and cause to be published the aforesaid libel ; to 
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the great damage, scandal, and disgrace of him the said A. B., 
and against the peace and dignity of the Commonwealth afore* 
said. Wherefore kc. 

Far a Ubd^ by hanging the Complainant in Effigy. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the countjr of yeoman, being 
a person of a wicked and malicious mind and disposition, and 
unlawfully and maliciously devising and intending, as much as in 
him lay, to injure and valify the good name, fame, and reputation 
of him the said A. B., and to bring him into great contempt, in- 
famy, ridicule, and disgrace, on at* did unlawfully and 
maliciously make, and cause to be made a certain gallows, and also 
a certain effigy and figure, intending to represent the said A. B., 
and afterwards, to wit, on the same day and year aforesaid, at B. 
aforesaid, in die county aforesaid, unlawfully and maliciously 
erected and set up, and caused to be erected and set up the said 
gallows, in and upon a certain piece of ground near tne public 
post-road and common highway there, and kept and continued, 
and caused and procured to be kept and continued the said gal- 
lows so there erected and set up as aforesaid, for the space of 
eight days then next following ; and during all that time, at B. in 
the county aforesaid, the said C. D. unlawfully and maliciously 
hung up and suspended, and kept hung up and suspended, and 
caused and procured to be hung up and suspended, and to be 
kept hung up and suspended the said effigy and figure, so intend- 
ed to represent the said A. B. to and upon the said gallows, and 
kept and continued, and caused and procured to be kept and 
continued the said effigy and figure, intending to represent the 
said A. B. as aforesaid, so hung up and suspended as aforesaid, 
for the said space of eight days, and during the said eight days 
respectively, then and there unlawfully and maliciously published 
and exposed the said gallows, with the said effigy and figure, so 
intended to represent the said A. B. as aforesaid, thereto sus- 
pended, to the sight and view of divers and all the citizens of said 
Commonwealth, passing and repassing in the public road and 
common highway aforesaid ; to the great damage, infamy, and 
disgrace of him the said A. B., and against the peace and dignity 
of the Commonwealth aforesaid. Wherefore &C. 

For a lAbd on the Memory of a Person who was deadJ^ 

A. B. of B., in the county of S., Esq., upon his oath com- 
plains, that C. D. of B. in the county aioresaid, yeoman, being 

* 4 T. R. 126 ; a Chit. C. L. 914— note k. 
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a person of a wicked, revengeful, and malicious dispositiOD, and 
maliciously contriving and intendbg to injure, defame, vilify, and 
disgrace the memory, reputation, and character of one E. F. 
then deceased, and to bring the family, relations, and descendants 
of the said E. F. into great scandal, contempt, and infamy, and 
to cause it to be believed iliat the said E. F., in his life-time, 
was a person of a vicious and depraved mind and disposition, 
and destitute of filial duty and afiection and of vicious sentiments 
and inclinations, and that the said E. F. led a wicked and proA 
Ugate course of life, wickedly, unlawfully, and malicbusly did 

Erint and publish, and cause and procure to be printed and pub- 
sited, in a certain newspaper, called *' The World,** a certain 
false, scandalous, and malicious libel of and concernmg the said 
E» F* [here set jforth the libely with proper inuendos ;] to the 
great scandal and disscrace of the memory, reputation, and char- 
acter of the said E. F., and apunst the peace and dignity of the 
Commonwealth aforesaid. Wherefore &lc. 

Form of a Complaint for publishing an obscene Print. 

A* B. of &;c., upon his oath complains, that C. D. of 

S£c,, being an evil disposed person, and deviang, con- 
triving, and intending the morals, as well of youth as oi other 
good citizens of this Commonwealth, to debauch and corrupt, on 
the day of at in the county aforesaid, unlaw- 

fully, wickedly, maliciously, and scandalously did utter and pub* 
lish to one E. F., a cidsen of said Commonwealth, a certain 
lewd, wicked, scandalous, and obscene print on paper, represent- ■ 
ing a man in an indecent and obscmie posture with a woman, to 
wit, in the act and posture of carnal copulation,* and which said 
lewd, wicked, scandalous, and obscene print, was contained in a 
certain printed book, entided " Memoirs of a Woman of Pleas- 
ure ; " to the manifest corrupdon and subversion of the morals 
and manners of youth, to the evil and pernicious example of all 
others in like case to ofiend, and against the peace and dignity of 
the Commonwealth aforesaid. Wherefore &c* 



* The indictnieftt from which tiiia form is takoi, and upoa which j"4g"»— ** 
WW rendered in the Supreme Court of Massachuwtts, (17 Mast. Rep. 336, 
Commonweahh «. Hoimee,) did not allege what the obscene posture was ; aad 
it was considered not to be necesaaiy — peihaps, howeTer, strict tecJinifaJ aoeii- 
lacy may require it. 
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MAINTENANCE. 

Maintenance is an offence that bears a near relation to com- 
mon barrady ; and is an officious intermeddfing in a suit that no 
way belongs to one, hj maintaining or assisting either party with 
money or otherwise, to prosecute or defend it.* It is an ofience 
against public justice ; as it keeps alive strife and contention, and 
perverts the remedial process of the law to an engbe of oppres- 
sion. By the Roman law it was considered as an ir^anumt crime 
to enter into any confederacy, or do any act to support another's 
lawsuit by money, witnesses, or patronage. A man may, howev- 
er, maintsun the suit of a near kmsman, servant, or poor neigh- 
bour, out of charity or compassion, with impunity .f Maintenance 
is an offence at common law, of which the statute of 32 Henry 
Vm. c. 9, is only in affirmance.^ 

The buying up of disputed or pretended tides to real estate by 
a stranger, when the grantor is not seised, is an offence at law, 
and a species of maintenance.^ The following remarks of Ch. 
Just. Parker, in the case of Swett b al. v. Poor k, al.,|| are high- 
ly important, and deserve a place in every description of this of- 
fence* Speaking of the history of the transaction, (which was 
a case of purchasing a disputed or dormant title,) l^e says, ^' it 
displa3rs as gross an act of mamtenance as was ever practised." 
And afterwards, *' the bargain made by the plamtifi undoubtedly 
constitutes the offence of maintenance, which is odious to the 
laws, and made punishable on indictment It is an ofience at 
common law ; and although instances of prosecution for it in this 
country may be rare, it is because the offence is rarely discover- 
ed, not because it is overlooked by our laws. The statute of 32 
Henry VIII. c. 9, against buying and selling pretended titles, is 
only in affirmance of the common law ; and there is no offence 
more deserving of animadversion. For if successfully practised, 
its tendency is to disturb the quiet of neighbourhoods, and pro- 

« 4 Bla. Com. 134, Chr. Ed. ; 1 Hawk. P. C. 240. f Id- 

1 11 M. R. 564, Swett & al. 0. Poor & al. 
§lHawk.P. C. c86; 7M.R.78; 6B1R.418. 
II 11 M. R. 668y 6M. 
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duce distress to people, who, but for such intermeddlers, would 
be left in the quiet enjoyment of their possessions.'' For other 
descriptions of this offence, see Hawk. b. 2, c. 83.— ^om. Dig. 
"Maintenance."— Burns J. "Maintenance."— Williams J. "Main- 
tenance." — 4 T. R. 340. — See also Precedents^ 2 Stark. 678. — 
Trem. P. C. 178.— Winch. 504, 638. — 4 Rast. Ent. 431.— 
Co. Ent. 364, 365. 

Form of a Complaint for Maintenance of an Action of Debt. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of in the county aforesaid, yeoman, on 
the day of &x^. at B. aforesaid, in the county afore- 
said, did unjustly and unlawfully maintain and uphold a certain 
suit, which was then depending in the [here state the court in 
which the suit was pending^l between E. F., plaintiff, and G. H. 
defendant, in a plea of debt, on the behalf of the said E. F., 
against the said G. H., to the manifest hindrance and disturbance 
of justice ; to the great damage of him the said G. H., and 
against the peace and dignity of the Commonwealth aforesaid. 
Wherefore &c. 

For the Maintenance oj an Action of Ejectment 

A. B. of B., in the county of S., gentleman, upon bis oath 
complains, that C. D. of said B., yeoman, on the day of 

and /or the space of one year next following, at B. afore- 
said, in the county aforesaid, unlawfully and unjusdy maintained 
a certain action then pending in the Supreme Judicial Court of 
the said Commonwealth, between one E. F., plaintiff, and one 
G. H., defendant, of a plea of ejectment of a certain tract or 
parcel of land &c. [here describe the premises demanded j^ on the 
behalf of the said £. F., and against the said G. H., to the 
manifest hindrance and disturbance of justice ; to the great dam- 
age of him the said G. H., and against the peace and dignity of 
the Commonwealth aforesaid. Wherefore &c. 
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MALICIOUS AND FRAUDULENT MISCHIEF. 

The ofieDces falling within the description of ma]icious»mis- 
chief are particularly provided against in the statute of this Com- 
monwealth, '* providing for the punishment of incendiaries, and 
the perpetrators of other malicious mischief.'^* It is enacted by 
the fourth section of this statute, '^ that if any person shall wilful- 
ly and maliciously bum any stack of com, hay, grain, straw, com- 
stalks, flax, fences, piles of wood, boards or other lumber ; or 
any soil, grass, trees, poles, pr underwood of another ; and if any 
person shall wilfully and maliciously kill, maim, or disfigure any 
one or more of the horses, sheep, or cattle of another," he shall 
be punished by solitary imprisonment and confinement to hard 
labor, or by fine and imprisonment, for the term, and to the 
amount, as specified in the statute. 

It is presumed that this statute, as regards these offences, is 
merely in affirmance of the common law, and that each of the 
offences therein enumerated, when committed toSfully and ma^ 
liciauslyy is punishable at common law. An offence of the same 
class and character has been punished in the Supreme Court of 
Massachusetts, in several instances, as a common law ofi[ence.' 
In the case of the Commonwealth v. Leach in aL,f which was 
an indictment in the Court of Sessions against the defendants, for 
poisoning a cow, the indictment was at common law, and the 
prosecution sustained. 

Several other cases of a similar description, tried at niii priui^ 
and not reported, have been prosecuted at common law, and sus- 
tamed in the Supreme Judicial Court of this state. Very litde 
is to be collected upon this subject from the English authorities, 
which has any application to the practice in this ccuntry ; for al- 
though a great number of cases and offences are there to be 
found, they relate altogether to particular statutes which have no 
operation or authority with us. — See for these, 2 East, P. C. 
1036, chap. 22. 

* Stat 1804, chap. 181. f 1 M. R. 59. 
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Form of a Ccv^laitU for burning a Quaniity of Boards : On 

the Fourth Section of the Statute. 

At B. of B., in the county of S., jeomaoy upon his oath com- 
plains, that C. D. of said B., yeoman, being an evil diqiosed 
person, on with force and arms, at a certain quan- 

ti^ or pile of boards, contaimng one thousand feet, of the value 
oi ten dollars, of the property of him the said A. B., there lying 
and being, wilfully and maliciously did set fire to, bum, and con- 
sume ; agamst the peace of said Commonwealth, and cootraiy 
to the form of the statute b such case made and provided.* 
Wherefore &c. 

For vntfuUy and maliciously maiming and disfiguring a Horse : 

On the Fourth Section of the Statute. 

A. B of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., veoman, being an evil disposed 
person, on with force and arms, at aforesaid, m the 

county aforesaid, a certain gelding of him the said A. B., of the 
value of one hundred dollars, did then and there wilfully and 
maliciously maim and disfigure, by wilfully and maliciously cut- 
ting off the ears of said gelding, and by wilfully and maliciously 
cutting and wounding one of the legs of the said gelding, where- 
by he was greatly injured and rendered useless and of no value ; 
against the peace oi said Commonwealth, and contratry to the 
form of the statute in such case made and provided.f 

Manslaughter, See " Murder." 

^ The same foim is applicable to all the other articles of property mentioned 
in the statute. 

t If this form be substantially followed, it wiU answer for all the variety of ca- 
ses which may arise under this branch of the statute ; in all which cases the 
manner of Inflicting the injury, and of committing the mischief^ must be paxlic- 
ularly set forth in the complahit 

There are other animals, for the wilful and malicious destruction of whicli» a 
criminal prosecution may be maintained at common law, which are not compre- 
hended within the terms *' horses, sheep, or cattle," as used in the statute ; such 
as hogs, poultry, &c. Prosecutions for the wilful and malicious destruction of these 
have been maintained, at common law, in the Supreme Court of tiiis state. In 
these cases the complaint may be drawn conformable to the foregoing precedents, 
and conclude at common law ; that is, <* against the peace and dignity of the com- 
monwealth," instead of concluding " contrary to the form of the statute in such 
case made and provided." For an exposition of the English statute upon this 
subject, see 2 East, P. C. chap. 22, sec. 18, 19. 
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MARRIAGE— UNLAWFULLY SOLEMNIZED, 

Bt a statute of this Commonwealth of 1786, chap. 3, it is 
enacted, ^* that if any justice or minister shall, otherwise than is 
expressly allowed and authorized by this act, join any persons in 
marriage, they shall severally forfeit and pay the sum of Jifty 
pounds ; two thirds thereof to and for the use of the county 
wherein the offence may be committed, and the residue to the 
prosecutor ;" to be sued for and recovered by the county treasu- 
rer, or by the parent, guardian, or other person, under whose 
immediate care and government either of the parties was, at the 
time of such marriage, by a civil action in the Court of Common 
Pleas ; and by a subsequent clause in the same section of the 
statute, it is further enacted, ^^ that if any person whatever, not 
authorized and empowered to solemnize marriages by this act, 
shall join any persons in marriage, and be thereof convicted in 
the Supreme Judicial Court, upon presentment or indictment,'* 
he shall suffer the punishment inflicted by the statute.* 

Form of a Complaint for solemnizing a Marriage tmthout any 
Authority therefor : On the last Clause of the Sixth Section 
of the Statute. 

A. B. of B., in the county aforesaid, yeoman, upon his oath 
complains, that C. D. of said B., yeoman, on the day of 

now last past, at B. aforesaid, in the county aforesaid, did 
unlawfully, knowingly, and wilfully join in marriage and solem- 
nize matrimony between E. F., late of &c., and one G. H., 
then a single woman, he the said C. D. not being authorized and 

A few yean ago. an elephant, which was exhibited in the county of York, was 
wUfiiUy and maliciously shot and killed, by certain barbariaits of that county. 
An indictment for this offence was drawn, at common law, and presented to the 
grand jury. They did not find sufficient evidence to return it as a true bill ; but 
It was not doubted, Ihat if the evidence had been sufficient, the indictment mi^t 
have been maintained at common law. 

* See an able and learned exposition of this statute, and of the nature and ob- 
jects of the marriage-contract, by Ch. Just. Parsons, in the case of the Inhabi- 
tants of Milford o. the Inhabitants of Worcester, 7 M. R. 48. 

39 
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empowered to solemnize marriages by virtue of the act of this 
Commonwealth, entitled '' an act for the orderly solemnization of 
marriages ; " nor being authorized thereto, in any other manner, 
or by any other legal power and authority whatever ; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided. Wherefore be 



MAYHEM. 

Mayhem, at common law, is the violently depriving another of 
the use of such of his members as may render him less able in 
fighting, either to attack his adversaiy, or to defend himself* 
The mere disfiguring, therefore, of the party injured, in such a 
way as not to afiect his strength or power of fighting, such as cut- 
ting off the ear, or slitting the nose, does not come within this 
definition.* But the cutting off of a limb, the disabling or 
weakening of a hand or finger, tlie striking out of an eye or fore 
tooth, or the depriving one of those parts, the loss of which, in all 
animals, abates their courage, is held to be mayhem.f 

By the ancient common law, the punishment of this ofifence 
was member for member, on the principle of the law of Moses ; 
this practice has been long since exploded^ and the punishment 
has been fine and imprisonment, with the exception of one par- 
iicular species of mayhem.l But several English statutes have 
more clearly defined and provided for the punishment. 

The statute of this Commonwealth, now in force, for the pun- 
ishment of felonious mayhem, was passed in the year eighteen 
hundred and five,^ and enacts, *' that if any person, with set pur- 
pose and aforethought malice, or intention to mayhem or disfig- 
ure, shall unlawfully cut out or disable the tongue, put out an 
eye, cut off an ear, slit the nose, or cut off the nose or lip, or cut 
off or disable a limb or member of any person, every such oflfen- 

der, and every person privy to the intent aforesaid, who shall be 

* 

• Hawk. b. 1, c. 65, s. 1,2. f 4 Bla. Com. 206, 206. J Id. 

§ Stat 1804, chap. 128, sec. 4. 
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present, aiding and abetting in the commission of such olSence, 
or not being present, shall have counselled, hired, or procured 
the same to be done, shall be punished " by solitary imprison- 
ment and confinement to hard labor, or by imprisonment in the 
common gaol, for such term as the statute provides. 

Form of a Ctmplaint for Mayhem^ by slitting the JVose: On the 
Fourth Section of the Statute of IS04, Chap. 123, Sec. 4. 

A. B. of B., in the county of S., yeoman, upon his oatli com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, vrith force and arms, at B. aforesaid, in the county 
aforesaid, contriving and intending the said A. B. to maim and dis- 
figure, in and upon the said A. B., in tlie peace of said Common- 
wealth then and there being, with set purpose and aforethought mal- 
ice, and with intention him the said A. B. to maim and disfigure,un- 
lawfully and feloniously did make an assault ; and that the said 
C. D. with a certain iron biI],of the value of two cents, which he the 
said C. D. in his right hand then and there had and held, the 
nose of him the said A. B., with set purpose and aforethought 
malice, then and there unlawfully and feloniously did slit, with 
intention the said A. B., in so doing, in manner aforesaid, to 
maim and disfigure ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided.* Wherefore &lc. 

* If there are more perMiis than one, " present, aiding, and abetting, in the 
eommiasion of the offence," the complaint may charge them all as principals. 
If they .were not present, but accessaries before the fact, they may be charged 
as such by setting forth the charge, as above, against the principals and then 
charging the accessary as In the preceding precedents in larceny &c. Hiis 
form is taken firom Cr. Cir. Comp. 435, and made confonnable to this statute. 
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MURDER AND MANSLAUGHTER. 

Homicide, which is the killing of any human creature, is of 
three kinds ; justifiable, excusable, and felonious. The first has 
no share of guilt at all ; the second so litde, that it is not punish- 
able ; but the third is the highest crime against the law of nature 
that man is capable of committing.* 

Justifiable homicide is where the act is done from an unavoid- 
able necessity, widiout any desire, inadvertence, or negligence in 
the party killing, and therefore without any shadow^of blame. As 
for instance, in the execution of public justice, to put a malefactor to 
death, who hath forfeited his life by the laws and verdict of bis coun- 
try. This is an act of necessity and civil duty. In some cases, hom- 
icide is justifiable, either for the advancement of public justice, 
or for the prevention of some atrocious crime, which cannot oth- 
erwise be avoided. Where an ofiScer, in the execution of his 
office, kills a person that assaults and resists him, this is justifiable 
homicide, for the advancement of jusdce. Homicide, ccMumit- 
ted for the prevention of any forcible and atrocious crime, is 
justifiable by the law of nature, and by the common law ;f as if 
a person attempts a robbery or murder of another, or to break 
open, or set fire to a house in the night time. 

Excusable homicide is of two kinds, either by misadventure, 
or upon the principle of self-defence. By misadventure ; as 
where a person doing a lawful act, without any intention of inju- 
ry, unfortunately kills another. In self-defence ; as in cases where 
a man may protect himself from an assault, in the course of a 
sudden quarrel, by killing him who assaults him. But to excuse 
homicide, upon the plea of self-defence, it must appear that the 
slayer had no other possible means of escaping his assa]lant.| 

Felonious homicide is the killing of a human creature of any 
age or sex, without justificadon or excuse, and is divided into 
murder and manslaughter. 

Wilful and deliberate murder is thus defined : " When a per- 

• 4 Bla. Com. 177, 178. 

t Id.; Puff. L. of N. 1. 2, c. 6. % "^ Bla. Com. 184. 
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son of sound memory and discretion unlawfully killeth any reason- 
able creature in being, under the peace of the Commonwealth, 
widi malice aforethought, either express or implied."* The 
writers upon this crime have considered that the best way of ex- 
amining its nature is by explaining the several branches of this 
definition. 

First J it must be committed by a person of sound memory and 
discretion. A madman, lunatic, or infant, is incapable of com- 
mitting this crime, unless in such cases where he shows a con- 
sciousness of doing wrong, and of course a discretion or discern- 
ment between good and evil.f When madness amounts to a 
total perversion or absence of the intellectual faculties, it is an 
excuse for an enormity which may be committed under its influ- 
ence. But where there is only such a partial derangement as 
leaves the party free to act or forbear in the particular case in 
question ; or in the case of a lunatic, when he is guilty of the 
crime durbg a lucid interval, he will be equally liable to pun- 
ishment with those who are perfecdy sane.| But where the 
mind labors under such a delusion, that, though it discerns 
some objects clearly, it is totally deranged as to the object of its 
attack, the party will be entitled to an acquittal. See the whole 
of this subject argued and explained in Hadley's case, 5th vol. 
Erskine's Speeches* The temporary absence of reason produc- 
ed by drunkenness, is not, in any case, an excuse for the acts or 
crimes which it may occasion or excite, but is rather an aggrava- 
tion of them. ^ 

As to infants^ it is not ascertained with any precision at what 
age they shall be rendered responsible to the law. During the 
interval between seven and fourteen years, the infant is, prima 
fadej supposed to be destitute of criminal design ; but this pre- 
sumption diminishes as the age increases, and may be repelled 
by competent evidence of a vicious intention. || For tenderness 
in years will not excuse a maturity in crime ; the power of con- 

* 8 Inst 47 ; 4 Bla. Com. 195. f ^ Bla. Cora. 1956. 

X 8 Inst 6 ; 4 Bla. Com. 23. § Co. Lit 247. 

II 1 Hale, 27 ; 4 Bla. Com. 28. 
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tracting guilt is measured rather by the strength of the delin- 
quent's understanding, than by days and years.* Thus children 
of tliirteen, ten, and eight years of age have been executed for 
capital offences, because they severally manifested a conscious- 
ness of guilt, and a mischievous discretion. f In these cases, 
however, the evidence, that the offender was capable of com- 
mitting the crime, must be strong and clear, beyond all doubt 
and contradiction.| 

Secondly, To constitute murder, there must be an actual lul- 
ling. But it is not necessary that death should be caused by di- 
rect violence. The following cases are mentioned, and have 
been decided, as coming within the meaning of this rule. A son 
carried his sick father, against his will, in an inclement season, 
from one town to another, in consequence of which he died ; a 
woman left a new bom child in an orchard, covered only with 
leaves, in which situation it was killed by a kite ; parish officers 
removed a child from parish to parish till it perished for want of 
sustenance ; all diese were adjudged guilty of murder.^ Other 
instances of cruel and brutal negligence are to be met with in all 
tlie writers upon the law of crimes, which are of the same nature, 
and have been adjudged to amount to murder. See 1 East, 
P. C— 2 Chit. C. L.— 4 Bla. Com. &c., tide " Murder.'' If 
a physician gives a medicine to a patient with intent to cure him, 
which kills him, he will not be guilty of any criminal homicide.|| 
A man cannot, in any case, be adjudged guilty of homicide, 
unless the death takes place within a year and a day after the 
injury is inflicted. IT And where the wound was adequate to the 
death, it will be no excuse to show, that had proper care been 
taken a recovery might have been effected. ** 

Thirdly. The party killed must be a reasonable being, o/tve, 
and in the peace of the Commonwealth, And therefore to take 
or administer a potion with a design to produce an abortion, is 
not murder at common law. But if the child be born alive and 

* 4 Bla.' Com. 23. f 1 Hale, 28 ; Fost 72. t ^ Bla. Com. 24. 

§ 1 Hale, 431 ; 2 Palm. 645. 

II 1 Hale, 429.^But see 6 M. R. p. 134, Commonwealth v. Thompson* 
IT 4 Bla. Com. 197. *^ 1 Hale, 428. 
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die by reason of the potion or bruises it received in the womb, it 
is said to be murder in those who administered or gave them.* 

Lastly. The killing must be committed trith malice afore- 
thought. This is the great criterion which distinguishes murder 
from other killing; and especially from manslaughter, which 
comes nearest to it in guilt. It is, therefore, of great importance 
to ascertain in what this malice consists. The legal import 
of this term is not confined to a particular animosity to the de- 
ceased, but extends to an evil design in general, a wicked and 
corrupt motive, an intention to do evil, the event of which is 
dangerous and fatal.f This malice is either express or implied. 
Express malice is when one with a deliberate mind and formed 
design kiOs another ; which design is evidenced by lying in wait, 
antecedent menaces, former grudges, and concerted schemes to do 
him some bodily harm.| This takes place in the case, of delib- 
erate duelling, where both parties meet avowedly with intent to 
murder.^ K even upon a sudden provocation one beats another 
in a cruel and unusual manner, so that he dies, he is guilty of mur- 
der by express malice ; as when a park-keeper tied a boy to a 
horse's tail, and dragged him through the park ; when a master 
beat his servant with an iron bar ; and a school-master stamped 
on the breast of his scholar ; so that each of the sufferers died. 
Instances of homicide, from general malice, or depraved inclina- 
tion to mischief, fall where it may, are within the guilt of murder. 
If a person breaking an unruly horse, wilfully ride him among a 
crowd of persons, and death ensue from the viciousness of the 
animal ; if a man, knowing that people are passing along the 
street, throw a stone likely to do great bodily harm ; or shoot 
over the house or wall, with intent to do hurt to people, and one 
is thereby slain, it is murder on account of the previous malice, 
though not directed against any individual. And if in the prose- 

• 4 Blau Com. 198 ; 1 Hawk. 80. f Fost. 256 ; 1 Eart, P. C. 216. 

1 1 Hale, P. C. 451 ; 4 Bla. Com. 199. 

§ In this comity the practice of duelling will probably be exploded. For it 
is now principally confined to boys and coxcombs ; and if those who have any 
rank or consideration in society, engage in it, no other feelings are excited to* 
wards them, than those of scorn and contempt. 
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cution of any unlawful act, the party come with a resolution to 
resist all opposers ; as to commit a riot Sec., if death ensue upon 
such resistance, it will be murder.* 

The following summary, as to the instances of murder by mal- 
ice, is taken from 1 East, P. C. c. 5, s. 2. " The grosser in- 
stances of murder, where the depravity of the heart, or malice 
above mentioned, is apparent, form the fint class under this 
head. 2. When an officer, or one who assists in the advance- 
ment of justice where he lawfully may, is killed in the regular 
discharge of his duty. 3. When a private man, lawfully inter- 
fering to prevent a breach of the peace, is opposed in such his 
endeavour, and is slain. 4. Where death happens iocidentalty 
in the prosecution of some other felony. 5. Where it happens 
from other unlawful acts, of which death was the probable con- 
sequence, done deliberately, and with intention of mischief^ or 
great bodily harm to particulars, or of mischief indiscriminately, 
fall where it may, though the death ensue against, or beside the 
original intent of the parQr. 6. From deliberate duelling.'' 

In many cases, where no malice is expressed, the law mil un- 
ply it; as where a man wilfully poisons another; in such a de- 
liberate act the law implies malice, though no particular ennuty 
can be proved. And if a man kilb another suddenly, without 
any, or widiout a considerable provocation, the law implies mal- 
ice ; for no person, unless of an abandoned heart, would be guil- 
ty of such an act, upon a slight or no apparent cause.f No 
affront, by words or gestures only, is a sufficient provocation to 
extenuate such acts of violence as manifestly endanger another's 
life. If one shoots at A., and misses him, but kills B., this is 
murder, because of the previous felonious intent, which the law 
transfers from one to the other. And the same b the case, 
where one lays poison for one person, and another, against whom 
the prisoner had no malicious intent, takes it, and it kills him. 
It were endless to go through all the cases of homicide, which 
have been adjudged malicious, eidier by express or implied mal- 
ice.| For these the reader is referred to i East, P. C. and to a 

* 1 Eaat, P. G. c. 6, s. 18. f 4 Bla. Ckun. 200. :( 4 Bla. Com. 201. 
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late treatise by Russell upon the law of crimes, title <' Homi- 
cide," " Murder/' &c. 

Manslaughter is distinguished from murder in this, tliat it 
arises from the sudden heat of the passions ; murder from the 
wickedness of the heart. Manslaughter is therefore thus de- 
fined ; '' the unlawful killing of another without malice, cithoi 
express or implied, which may be voluntary upon a sudden heat, 
or involuntary, but in the commission of some unlawful act ; '' 
and hence it follows, that in manslaughter there can be no acces- 
saries before the fact, because it must be done without premedi- 
tation.* As to the first, if upon a sudden quarrel two persons 
fight, and one of them kills the other, this is manslaughter. So 
also, if a man be greatly provoked, as by pulling his nose, or 
other great indignity, (not offered by mere words or gestures 
only,) and immediately kills the aggressor, though this is not ex- 
cusable upon the ground of self-defence, neither is it murder, for 
there is no previous malice ; but it is manslaughtcr.f But in 
this and every other case of homicide upon provocation, if there 
be sufficient time for passion to subside and reason to interpose, 
and the person provoked, afterwards kills the other, this is delib- 
erate revenge, and not heat of blood, and accordingly amounts to 
murder-l If a man finds another in die act of adultery with his 
wife, and kills him in the first transport of passion, he will be 
guilty of manslaughter only. But if, after time for reflection, he 
returns and takes his revenge, the law will regard it as murder. 
For no man, in a civilized state, has a right to visit personal in- 
juries with vengeance ; it is on this subjugation of the natural 
passions to the general good, that society itself depends.^ 

As to the other branch of this offence, viz, involuntary man- 
slaughter, it differs from homicide by misadventure in this, that 
misadventure always happens in consequence of a lawful act, but 
this species of manslaughter, in consequence of an unlawful one ; 
as if two persons play at an unlawful sport, and one kills the oth- 
er, it is mandaughter, because the original act was unlawful ; but 

* 1 Hale, 466 ; 4 Bla. Com. 190, 191. f Kelyne, 135 ; 4 Bla. Com. 191. 

X Foster, 296. § Foster, 296.~See post 327, directions as to form of 

complaint for manslaughter. 

40 
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not murder, because the parties had no intention of doing each 
other any personal mischief.*^ So where a person does a lawful 
act, in an unlawful manner, and without due caution and circum- 
spection ; as where a workman throws down a stone or piece ot 
timber into the street and kills a man. If this be done where 
few passengers pass, and he gives notice to the people, it is mis- 
adventure only ; if it were in a populous town, where people are 
constantly passing, it is manslaughter, though he gives loud notice; 
but if he knows of their passing, and gives no notice at ali, it is 
murder ; for tlien it is malice against all mankind.f For the 
different species of homicide, and full and ample treatises upon 
them, see 1 East, P. C. c. 5. — ^Russell's Law of Crimes, tide 
" Murder."— Hawk. P. C— Hale's do. 8ec. 

The following precedents are selected principaUy from the 
English books, and are applicable to those cases of murder 
which have most frequently occurred in this section of the coun- 
try. 

Form of a Complaint for Murder ^ by shooting mih a Pistol^ by 

which the Party immediately died. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B. &c., laborer, on the day of 
now last past, witli force and arms, at B. aforesaid, in the 
county of S. aforesaid, in and upon one £. F., in the peace of 
the said Commonwealth then and there being, feloniously, wilful- 
ly, and of his malice aforethought, did make an assault ; and that 
the said C. D. a certain pistol, of the value of two dollars, then 
and there charged with gunpowder and a leaden bullet, which 
said pistol he the said C. D. in his right hand then and there had 
and held, then and there .feloniously, wilfully, and of his malice 
aforethought, did discharge and shoot off, to, against, and upon 
the said E. F., and that the said C. D. with the leaden bullet 
aforesaid, out of the pistol aforesaid, then and there, by the force 
of the gunpowder aforesaid, by the said C. D. discharged and 
shot off as aforesaid, then and there feloniously, wilfully, and of 
bis malice aforethought, did strike, penetrate, and wound the said 
£. F. in and upon the right side of die belly of him the said E. F., 
near the right hip of him the said E. F., giving to him the said 

• 8 Inst 66; 4 Bhu Com. 192. f Id- 
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£. F. then and there with the leaden bullet aforesaid, so as afore- 
said discharged and shot out of the pistol aforesaid, by the said 
£. F. in and upon the right side of the belly of him the said 
£. F.y near the said right hip of him the said E. F., one mortal 
wound, of the depth of four inches, and of the breadth of half 
an inch ; of which said mortal wound he the said E. F. then and 
there instantly died. And so the said A. B., upon his oath afore- 
said, complains and says, that the said C. D. him the said E. F., 
in the manner and by the means aforesaid, feloniously, wilfully, 
and of his malice aforethought, did kill and murder ; against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided.* Wherefore Sec. 

[If the party did not immediately die of the mortal wound, the 
complaint must conclude as follows. Set forth the charge pre- 
cisely as in the next preceding precedent, until you come to the 
words " of which mortal wound,'' inc. and then conclude thus :] 

Of which mortal wound the said E. F., on and from the said 
day of until the day of at B. afore- 

said, in the county aforesaid, did languish, and languishing did 
live ; on which said day of at B. aforesaid, in the 

county aforesaid, he the said E. F., of the mortal wound afore- 
said, died. And so the said A. B., upon his oath aforesaid, 
complains and says, that the said C. D. him the said E. F., in 
the manner and by the means aforesaid, feloniously, wilfully, and 
of his malice aforethought, did kill and murder; against the 
peace of said Commonwealth, and c6nti*ary to the form of the 
statute in such case made and provided. Wherefore- be. 

For Murder^ by stabbing with a Knife. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, witli force and arms, at B. aforesaid, in the county 
of S. aforesaid, in and upon one E. F., in the peace of the said 
Commonwealth then and there being, feloniously, wilfully, and of 
his malice aforethought, did make an assault, and that the said 
C. D. with a certain knife, of the value of twenty cents, which 
he the said C. D. in his right hand then and there had and held, 
the said E. F., in and upon the left side of the body, and be- 

* See 2 Chit. C. L. 750, 762, from which this precedent is taken. — See also, 
in the same place, remarks and quotations as to the different phiaseology of this 
and of ancient precedents. 
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tween the ribs of him the said £. F., then and there feloniously, 
wilfully, and of his malice aforethought, did strike and thrust, 
giving to the said E. F., then and there with the knife aforesaid, 
in and upon the aforesaid left side of the body l^tween the ribs 
of him the said E. F., one mortal wound, of the breadth of three 
inches, and of the depth of six inches, of which said mortal 
wound, he the said E. F. then and there instantly died. And so 
die said A. B., upon ills oath aforesaid, complains and says, that 
the said C. D. him the said E. F., in manner and form aforesaid, 
feloniously, wilfully, and of his malice aforethought, did kill and 
murder ; against the peace of said Commonwealth, and contrary 
to the form of the statute in such case made and provided.* 
Wherefore &c. 

For Murder^ by cutting the Throat. 

A. B. of B., in the coun^ of Suffi>lk, yeoman, upon his oath 
complains, that C. D. of said B., spinster, on the day ol 

now last past, with force and arms, at B. aforesaid, in the 
county of S. aforesaid, in and upon one E. F., in the peace of 
the said Commonwealdi then and there being, feloniously, wilful- 
ly, and of her malice aforethought, did make an assault; and thai 
tlie said C. D., with a certain case-knife, made of steel and iron, 
of tlie value of ten cents, which she the said C. D. in her right 
hand then and there had and held, the throat of him the said 
E. F. feloniously, wilfully, and of her malice aforethought, did 
strike and cut ; and that she the said C. D., with the case-knife 
aforesaid, by the striking and cutting aforesaid, did then and there ' 
give to him the said E. F., in and upon the said throat of him 
the said E. F., one mortal wouild, of the length of three inches, 
and of the depth of two inches ; of which said mortal wound, 
he the said E. F., from the said day of to the 

day of aforesaid, at B. aforesaid, did languish, and lan> 

guishing did live ; on which said day of aforesaid, 

in the year aforesaid, at B. aforesaid, in the county aforesaid, he 
the said E. F., of the said mortal wound, died. And so the said 
A. B., upon his oath aforesaid, complains and says, that the said 
C. D. hira the said E. F., in manner and form aforsaid, then 
and there feloniously, wilfully, and of her malice aforethought, 
did kill and murder ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided.f Wherefore &£c. 

• See Cr. Cir. Com. 440, 441 ; 2 Chit. C. L. 766. 

t See 2 Chit. C. L. 767, from which Uiis precedent is taken. 
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For Murder, by throwing a Knife. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of said B., laborer, on the day of 

now last past, with force and arms, at B. aforesaid, in the 
county aforesaid, in and upon one E. F., in the peace of the said 
Commonwealth then and there being, feloniously, wilfully, and of 
his malice aforethought, did make an assault, and that he the said 
C. D., with a certain large knife, made of iron and steel, of the 
value of ten cents, which he the said C. D. in his right hand then 
and there had and held, at and against him the said £. F. then and 
there feloniously, wilfully, and of his malice aforethought, did cast 
and throw, and him the said E. F., with the knife aforesaid, so cast 
and thrown, as aforesaid, then and there feloniously, wilfully, and 
of his malice aforethought, did strike and stab, and that the said 
C. D.,with the knife aforesaid, so cast and thrown as aforesaid, 
in and upon the left side of the body of him the said E. F. tlien 
and there feloniously, wilfully, and of his malice aforethought, 
did strike and stab, and that he the said C. D., with the knife 
aforesaid, so cast and thrown as aforesaid, did then and there fe- 
loniously, wilfully, and of his malice aforethought, give to the said 
E. F., in and upon the left side of the body of him the said E. F., 
one mortal wound, of the breadth of one inch, and of the depth 
of three inches ; of which said mortal wound, he the said E. F. 
then and there instandy died. And so the said A. B., upon his 
oath aforesaid, complains and says, that he the said C. D. him the 
said E. F., in manner and form aforesaid, then and there feloni- 
ously, wilfully, and of his malice aforethought, did kill and mur- 
der ; against the peace of said Commonwealth, and contrary to 
the form of the statute in such case made and provided. Where- 
fore &IC. 

For Murder J by casting a Stone»* 

A. B- of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of said B., laborer, on the day of 

now last past, with force and arms, at B. aforesaid, in the 
county aforesaid, in and upon one E. F., in the peace of tlie said 
Commonwealth then and there being, feloniously, wilfully, and of 
bis malice aforeUiought, did make an assault, and that he the said 
C. D. a certain stone, of no value, which he the said C. D. in 
his right hand then and diere had and held, in and upon tlie right 
side of the head, near the right temple of him the said E. F., 
then and there feloniously, wilfully, and of his malice afore- 

* Cr. Cir. Comp. 488, 489. 
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thought, did cast and throw, and that the said C. D., with the 
stone aforesaid, so as aforesaid cast and thrown, the aforesaid 
E. F., in and upon the right side of the head, near the right 
temple of him the said E. F. then and there feloniously, wilfuUj, 
and of his malice aforethought, did strike, penetrate^ and wound, 
giving to the said E. F., by tlie casting and throwing of the stone 
aforesaid, in and upon the right side oT the head, near the right 
temple of him the said E. F., one mortal wound, of the length 
of one inch, and of the depth of one inch ; of which said mortal 
wound, he the said E. F., from the said day of ia 

tlie year aforesaid, to the day of in the year afore- 

said, at B. aforesaid, in the county aforesaid, did languish, and 
languishing did live ; on which said day of in the 

year aforesaid, at B. aforesaid, in the county aforesaid, the said 
£. F., of the mortal wound aforesaid, died. And so the said 
A. B., upon his oath aforesaid, complains and says, that the said 
C. D. him the said E. F., in manner and form aforesaid, feloni- 
ously, wilfully, and of his malice aforethought, did kill and mur- 
der ; against the peace of said Commonwealth, and contrary to 
the form of the statute in such case made and provided. Where- 
fore &c. 

For Murder^ by striking with a Poker. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the county 
aforesaid, in and upon one E. F., in the peace of the said Com- 
monwealth then and there being, feloniously, wilfully, and of his 
malice aforethought, did make an assault ; and that he the sdd 
C. D. then and there with a certain iron poker, of the value of 
ten cents, which he the said C. D. in both his hands then and 
there had and held, the said E. F., in and upon the back part of 
the head of him the said E. F., then and there felonioudy, wil- 
fully, and of his malice aforethought, did strike, giving unto him 
die said E. F., then and there, with the said iron poker, by the 
stroke aforesaid, in manner aforesaid, in and upon the back part 
of the head of him the said E. F., one mortal wound of the 
length of three inches, and of the depth of one inch ; of which 
said mortal wound, he the said £^ F., on the said day of 
at B. aforesaid, in the county aforesaid, did languish, and 
languishing did live ; on which same day of afore- 
said, at B. aforesaid, in the county aforesaid, he the said E. F., 
of the said mortal wound, died. And so the said A. B., upon 
his oath aforesaid, complains and says, that the said C. D. him 
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the said E. F., in manner and form aforesaid, feloniously, wilful- 
ly, and of his malice aforethought, did kill and murder ; against 
the peace of said Commonwealth, and contrary to the form o( 
the statute in such case made and provided.* Wherefore &ic. 

For Murder J by heating with Fists, and kicking on the Ground, 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B. in the county aforesaid, laborer, on 
the day of now last past, with force and arms, at B. 

aforesaid, in the county aforesaid, in and upon one E. F., in the 
peace of the Commonwealth then and there being, feloniously, 
wilfully, and of his malice aforethought, did make an assault, and 
that the said C. D. then and there feloniously, wilfully, and of 
his malice aforethought, did strike, beat, and kick the said E. F., 
with his hands and feet, in and upon the head, breast, back, belly, 
sides, and other parts of the body of him the said E. F., and 
did then and there feloniously, wilfully, and of his malice afore- 
thought, cast and throw the said E. F. down, unto and upon the 
ground, with great force and violence there, ^ving to the said 
E. F. then and there, as well by the beating, striking, and kick- 
ing of him the said E. F., in manner and form aforesaid, as by 
the casting and throwing of him the said E. F. down as afore- 
said, several mortal strokes, wounds, and bruises, in and upon 
the head, breast, back, belly, sides, and other parts of the body 
of him the said E. F., to wit, one mortal wound on the left side 
of the belly of him the said £. F., of the length of five inches, 
and of the depth of three inches, [here state the other wounds in 
the same way^j] of which said mortal strokes, wounds, and other 
bruises, he the said E. F., from the said day of 

aforesaid, to the day of in the year aforesaid, at B. 

aforesaid, in the county aforesaid, did languish, and languishing 
did live ; on which said day of in the year afore 

said, at B. aforesaid, in the county aforesaid, he the said E. F., 
of the mortal strokes, wounds, and bruises aforesaid, died. And 
so the said A. B., upon his oath aforesaid, complains and says, 
that the said C. D. him the said E. F., in manner and form 

* If there are dirers mortal wounds given, and they are mentioned or stated 
in the complaint, they must all be specially described, and the dimensions of all 
of them specified, and then it must be alleged, that the deceased died of them 
aD. For this, see 2 Chit. C. L. 761, note (d). But if one mortal wound is 
properly described, and it is alleged that the deceased died of it, it is presumed 
to be sufficient. 

1 2 Chit. C. L. 762, note (g). 
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aforesaid, feloniously, wilfuUy, and of bis malice aforethought, 
did kill and murder ; against the peace of said Conmionwealth, 
and contraiy to the form of the statute in such case made and 
provided. Wherefore &cc. 

Far Murder^ by choking and itrangUng.* 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the county 
aforesaid, in and upon one E. F., in the peace of the said Com* 
raonwealth then and there being, feloniously, wilfully, and of his 
malice aforethought, did make an assault ; and that the said C. D., 
with both his hands about the neck and throat of her the said 
E. F., then and there feloniously, wilfully, and of his malice 
aforethought, did fix and fasten ; and that he the said C. D., with 
both his hands so as aforesaid fixed and fastened about the neck 
and throat of her the said E« F., her the said E. F. tlien and 
there feloniously, wilfully, and of his malice aforethought, did 
choke and strangle ; of which said choking and strangling, she 
the said E. F. £en and there instandy died. And so the said 
A. B., upon his oath aforesaid, complains and says, ttiat the said 
C. D. her the said E. F. then and there, in manner and form 
aforesaid, feloniously, wilfully, and of his malice aforethought, 
did kill and murder ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided. Wherefore &;c. 

Far Murder J by riding over a Person mth a Horse. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arras, at B. aforesaid, in the county 
aforesaid, in and upon one E. F., in the peace of the said Com- 
monwealth then and there being, feloniously, wilfully, and of his 
malice aforethought, did make an assault; and that the said C. D. 
then and there riding upon a horse, of the value of fifty dollars, 
the said horse in and upon the said E. F. then and there feloni- 
ously, wilfully, and of his malice aforethought, did ride and force, 
and him the said E. F., with the horse aforesaid, then and there, 
by such riding and forcing as aforesaid, did throw to the ground ; 
by means whereof tlie said horse, with his hinder feet, him the 
said E. F., so thrown to and upon the ground as aforesaid, in and 
upon the back part of the head of him the said E. F., did then 

* 2 Chit. C. L. 764 ; Stark. 878. 
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and there strike and kick, diereby then and there giving to him 
the said E. F. in and upon the back part of the head of him the 
said E. F., one mortal Iracture and contusion, of the hreadth of 
two inches, and of the depth of one inch ; of which said mortal 
fracture and contusion, the said E. F. then and there instantly 
died. And so the said A. B., upon his oath aforesaid, complains 
and says, that the said C. D. him the said E. F., in manner and 
form aforesaid, feloniously, wilfully, and of his malice aforethought, 
did kill and murder ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided. Wherefore &c. 

For MurdeTy by strangling toiih a Handkerchief, 

A. B. of B., in the said county of S., yeoman, upon his oath 
complains, that C. D. of said B., laborer on the day of 

now last past, with force and arms, at B. aforesaid, in 
the county of S. aforesaid, in and upon one E. F., in the peace 
of the said Commonwealth then and there being, feloniously, wil- 
fully, and of his malice aforethought, did make an assault ; and 
that the said C. D., with a handkerchief, of the value of twenty 
cents, about the neck of him the said E. F. then and there felo- 
niously, wilfully, and of his malice aforethought, did put, fasten, 
and bind ; and that the said C. D., with the said handkerchief, 
about the neck of him the said E. F., then as aforesaid put, fast- 
ened, and bound, him the said E. F. then and there feloniously, 
wilfully, and of his malice aforethought, did choke and strangle ; 
of which choking and strangling, the said E. F. then and there 
instantly died. And so the said A. B., upon his oath aforesaid, 
complains and says, that the said C. D., in manner and form 
aforesaid, him the said E. F. feloniously, wilfully, and of his mal- 
ice aforethought, did kill and murder ; against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore &c. 

Far the Murder of a Bastard CkUdf by folding it in a Cloth. 

A. B. of B., in the county of S., gentleman, upon his oath 
complains, that C. D. of said B., single woman, on the 
day of now last past, at B. aforesaid, in the county afore- 

said, being pregnant with a certain female child, afterwards, to 
wit, on the same day of in the year aforesaid, at B. 

aforesaid, the said female child, alone and secretly, from her body, 
by the {)rovidence of God, did bring forth alive, which said &- 
male child, so bom alive, was, by the laws of this Commonwealth 

41 
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a bastard ; and tbal the said C. D. afterwards, to wit, on the 
same da j of in the year aforesaid, with force aod 

arms, at B. aforesaid, in the county aforesaid, in and upon the 
said female bastard child, in the peace of the said Commooweakh 
then and there being, feloniously, wilfully, and of her malice afore- 
thought, did make an assault ; and that the said C. D., with both 
her hands, the said female bastard child, in a certain linen cloth, 
of the value of five cents, feloniously, wilfully, and of her malice 
aforethought, did put, place, fold, and wrap up ; by means of 
which said putting, placing, folding, and wrappmg up of the said 
female bastard child, b the said linen cloth, by her the said 
C. D. as aforesaid, the said female bastard cluld was then and 
there choked, suffi>cated, and smothered ; of which said chok- 
ing, suffocation, and smothering, the said female bastard child 
then and there instandy died. And so the said A. B., upon his 
oath aforesaid, complains and says, that the said C. D. the said 
female bastard cliild, in manner and form aforesaid, feloniously, 
wilfully, and of her malice aforethought, did kill and murder ; 
against the peace of said Commonw^th, and contraiy to the 
form of the statute in such case made and provided. Where- 
fore &c. 

For Murder f by throwing a Child into a Prioy. 

A. B. of B., in the county of S. yeoman, upon his oath com- 
plains, that C. D., late of said B., ^gle woman, on the 
day of now last bast, being pregnant with a female ctuld, 

afterwards, to wit, on the same day 6[ in the year 

aforesaid, at B. aforesmd, the said female child, alone and in 
secret, from her body, by the providence of Grod, did bring forth 
alive, which said female child, so bom alive, was, by the laws of 
this Commonwealth, a bastard ; and that the said C. D. after- 
wards, to wit, on the same day of in the year afore- 
said, with force and arms, at B. au)resaid, in the county afore- 
said, in and upon the said female bastard child, feloniously, wil- 
fully, and of her malice aforethought, did make an assault ; and 
that the said C. D., with both her hands, the said female bastard 
child into a certain privy there situate, wherein was a great quan- 
tity of human excrements and other filth, then and there feloni- 
ously, wilfully, and of her malice aforethought, did cast and 
throw ; by reason of which said casting and throwing of the said 
female bastard child into the said privy, by her the said C. D., 
in manner as aforesaid, the said female bastard child, in the said 
privy, with the excrements and filth aforesaid, was then and there 
choked and suffi)cated ; of which said chokmg and sufibcation 
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and there strike and kick, dierebjr then and there giving to him 
the said E. F. in and upon the back part of the head of him the 
said E. F., oae mortal iracttire and contusion, of the hreadth of 
two inches, and of the depth of one inch ; of which said mortal 
fracture and contusion, the said E. F. then and there instantly 
died. And so the said A. B., upon his oath aforesaid, complains 
and says, that the said C. D. him the said E. F., in manner and 
form aforesaid, feloniously, wilfully, and of his malice aforethought, 
did kill and murder ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided. Wherefore be. 

For Murder^ by strangling vfUh a Handkerchief. 

A. B. of B., in the said county of S., yeoman, upon his oath 
complains, that C. D. of said B., laborer on the day of 

now last past, with force and arms, at B. aforesaid, in 
the county of S. aforesaid, in and upon one E. F., in the peace 
of the said Commonwealth then and there being, feloniously, wil- 
fully, and of his malice aforethought, did make an assault ; and 
that the said C. D., with a handkerchief, of the value of twenty 
cents, about the neck of him the said E. F. then and there felo- 
niously, wilfully, and of his malice aforethought, did put, fasten, 
and bind ; and that the said C. D., with the said handkerchief, 
about the neck of him the said E. F., then as aforesaid put, fast- 
ened, and bound, him the said E. F. then and there feloniously, 
wilfully, and of his malice aforethought, did choke and strangle ; 
of which choking and strangling, the said E. F. then and there 
instantly died. And so the said A. B., upon his oath aforesaid, 
complains and says, that the said C. D., in manner and form 
aforesaid, him tlie said E. F. feloniously, wilfully, and of his mal- 
ice aforethought, did kill and murder ; against the peace of said 
. Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore 8ic. 

For the Murder of a Bastard ChUd^ by folding it in a Cloth. 

A. B. of B., in the county of S., gendeman, upon his oath 
complains, that C. D. of said B., single woman, on the 
day of now last past, at B. aforesaid, in the county afore- 

said, being pregnant with a certain female child, afterwards, to 
wit, on the same day of in the year aforesaid, at B. 

aforesaid, the said female child, alone and secretly, from her body, 
by the providence of God, did bring forth alive, which said i(e- 
male child, so born alive, was, by the laws of this Commonwealth 

41 
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with force and arms, in and upon the said child, in the peace of 
the said Commonwealth then and there being, feloDioaaly, wil- 
fully, and of her malice aforethought, did make an assault ; wad. 
that the said C. D. the said male child, so being alive, did then 
and there take and carry to a certain shed there situate, and the 
same child, so being alive, did then and there, in the said shed, 
feloniously, wilfully, and of her malice aforethought, hide, secrete, 
apd conceal ; and the same child, so being alive, and so being 
hidden, secreted, and concealed, she the said C D. did then and 
there feloniously, wilfully, and of her malice aforethought, leave 
and desert, and to nourish, sustain, and provide for the said male 
child, so being alive, she the said C. D. feloniously, wilfully, and 
of her malice aforethought, did wholly neglect and refuse ; by 
reason of which said hiding, secreting, and concealing the same 
child, in manner and form aforesaid, by the said C. D., and of 
the said refusal and neglect of the said C. D. to nourish, sustain, 
and provide for the said male child, the said child then and there 
instantly died. And so the said A. B., upon his oath aforesaid, 
complains and says, that the said C. D. Uie said male child, in 
manner and form aforesaid, feloniously, wilfully, and of her mal- 
ice aforethought, did kill and murder ; against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore be. 

Far Murder, by drouming. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, on the day of 
now last past, with force and arms, at B. aforesaid, in the county 
aforesaid, in and upon one E. F. in the peace of the said Common- 
wealth then and there being, feloniously, wilfully, and of his mal- 
ice aforethought, did make an assault ; and that the said C. D. 
then and there feloniously, wilfully, and of his malice afore- 
thought, did take the said E. F. into both the hands of him the 
said C. D., and did then and there feloniously, wilfully, and of 
his malice aforethought, cast, throw, and push the said E. F. 
into a certain pond there situate, wherein there was a great quan- 
tity of water ; by means of which said casting, throwing, and push- 
ing of the said E. F. into the pond aforesaid, by the said C. D., 
in form aforesaid, he the said E. F., in the pond aforesaid, with 
the water aforesaid, was then and there choked, sufibcated, 
and drowned ; of which said choking, suffocation, and drown- 
ing, he the said E. F. then and there instantly died. And so 
the said A. B., upon his oath aforesaid, complains and says, that 
the said C. D., in manner and form aforesaid, him the said E. F. 



ifUBi>E]u 325 

feloniously, wilfully, and of his malice aforethought, did kill and 
murder ; agamst the peace of said Commonwealth, and contrary 
to the form of the statute in such case made and provided. 
Wherefore be* 

For Murder y bypoiaoning. 

A. B. of B., in the county of S., Esq., upon his oath com- 
plains, that C. D. of said B., yeoman, feloniously, wilfully, and 
of his malice aforethought, contriving and intending one E. F. 
with poison, feloniously, wilfully, and of his malice aforethought, 
to kill and murder, on the day of now last past, 

with force and arms, at B. aforesaid, in the county aforesaid, 
feloniously, wilfully, and of his malice aforethought, did privately 
and secretly convey into and leave a great quantity of white ar- 
senic, being a deadly poison, in the dwelling-house of him the 
said E. F. there situate ; and that the said C. D., contriving and 
intending as aforesaid, afterwards, to wit, on the same day and 
year aforesaid, the same white arsenic, with a certain quantity of 
beer, in the same house then and there being, then and there 
feloniously, wilfully, and of his malice aforethought, did put, mix, 
and mingle, he the said C. D. then and there well knowing the 
said white arsenic to he a deadly poison ; and that the said E. F. 
afterwards, to wit, on the same day and year aforesaid, at B. 
aforesaid, did take, drink, and swallow down a great quantity of 
the said beer, with which the said white arsenic was mixed and 
mingled by the said C. D. as aforesaid, he the said E. F. not 
knowing that there was any white arsenic, or other poisonous in- 
gredient, mixed or mingled with the said beer as aforesaid ; by 
means whereof he the said E. F. then and there became sick 
and distempered in his body, and the said E. F., of the poison 
aforesaid, so by him taken, drank, and swallowed down as afore- 
said, and of the sickness occasioned thereby, from the said 
day of in the year aforesaid, until the twenty-eighth day 

of said month, in the same year, at B. aforesaid, in the county 
aforesaid, did languish, and languishing did live ; on which said 
twenty-eighth day of in the year aforesaid, at B. aforesaid, 

in the county aforesaid, he the said E. F., of the poison afore- 
•said, and of the sickness and distemper occasioned thereby, died. 
And so the said A. B., upon his oath aforesaid, complains and 
says, that he the said C. D., in manner and form aforesaid, him 
the said E. F. feloniously, wilfully, and of his malice afore- 
thought, did poison, kill, and murder ; against the peace of the 
said Commonwealth, and contrary to the form of the statute in 
such case made and provided. VE^herefore See* 



326 MURDER. 

For Murder by placing Poisanj to as to be mistaken for Mkdidnem 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., laborer, feloniously, wilfully, and 
of his malice aforethought, devising and intending one E. F. to 
poison, kill, and murder, on the day of now last 

past, with force and arms, at B. aforesaid, in the county aforesaid, 
a certain quantity of arsenic, to wit, two drachms of arsenic, be- 
ing a deadly poison, feloniously, wilfuUy, and of his malice afore- 
thought, did put, infuse, mix, and mingle in and together with 
water, he the said C. D. then and there well knowbg the said 
arsenic to be a deadly poison ; and that the said C. D. the said 
arsenic, so as aforesaid put, infused in, and mixed and mingled 
in and together with the water, into a certain glass phial, ofthe 
value of six cents, did put and pour ; and the said glass phial, 
with the said arsenic put, infused in, and mixed and mingled in 
and together with water as aforesaid contained therein, then and 
there, to wit, on the same day of in the year afore- 

said, with force and arms, at B. aforesaid, feloniously, wilfuUy, 
and of his malice aforethought, in the lodging room ofthe said 
E. F. did put and place, in the place and stead of a certain salu- 
tary medicine then lately before prescribed and made up for the 
said E. F., and to be taken by him the said E. F., he the said 
C. D. tlien and there feloniously, wilfully, and of his malice afore- 
thought, intending that the said E. F. should drink and swaUow 
down into his body the said arsenic, put, infused, mixed, and 
mingled in and together with water as aforesaid, contained in the 
said glass phial, by mistaking the same as and for the said salu- 
tary medicine, so prescribed and made up for the said E. F., and 
to be by him the said E. F. taken as aforesaid ; and the said A. B., 
upon his oath aforesaid, further complains, that the said £• F.» 
not knowing the said arsenic, put, infused in, and mixed togeth- 
er with water as aforesaid, contained in the glass phial, so put 
and placed by the said C. D., in the lodging room of the said 
E. F., in the place and stead of the said salutary medicine, then 
lately beiore prescribed andinade up for the said E. F., to be 
taken by him the said E. F., in manner aforesaid, to be a deadly 
poison, but believing the same to be the true and real medicbe, 
then lately before prescribed and made up for, and to be taken 
by him the said £. F., afterwards, to wit, on the same 
day of in the year aforesaid, at B. aforesaid, the said ar- 

senic, so as aforesaid put, infused in, and mixed together with 
water, by the said C. D. as aforesaid, contained in the said glass 
phial, so put and placed by the said C. D., in the lodging room of 
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him the said E. F., in the place and stead of the said medicine, 
then lately before prescribed and made up for the said E. F., he 
the said E. F. did take, drink, and swallow down into his body ; 
by means of which said taking, drinking, and swallowing down 
into the body of him the said £. F. of the said arsenic, so as 
aforesaid put, infused in, and mixed together with water by the 
said C. D. as aforesaid, he the said E. F. then and there became 
sick and distempered in his body ; of which sickness and distem- 
per of body, occasioned by the said taking, drinking, and swallow- 
mg down into the body of him the said £. F., and of the said 
arsenic, so as aforesaid put, infused in, and mixed together with 
water by the said C. D. as aforesaid, he the said E. F. on the 
ssud day of in the year aforesaid, at B. aforesaid in 

the county aforesaid, died. And so the said A. B., upon his oath 
aforesaid, complains and says, that the said C. D. him the said 
E. F., in manner and form aforesaid, feloniously, wilfully, and 
of his malice aforethought, did poison, kill, and murder ; against 
the peace of said Commonwealth, and contrary to the form of 
the statute in such case made and provided.* Wherefore 8icc. 



NUISANCE. 

A COMMON nuisance is defined to be an offence against the 
public, either by doing a thing which tends to the annoyance of 
all the citizens of the state, or by neglecting to do a thing which 
the common good requires. But annoyances to the interest of 
particular persons are not punishable by a public prosecution as 
common nuisances, but are left to be redressed by the private 
actions of the parties aggrieved.f 

Common nuisances are, 1. Annoyances in highways, bridges, 
and public rivers, by rendering them inconvenient or dangerous 
to pass, either by actual obstructions, or by want of reparations. 
For both of these, the person so obstructing, or such individuals 
or corporations as are bound by law to repair them, may be in- 

* Tbe form of a complamt for manslaughter, is the same as for murder, leaving 
out the words ** and of his malice aforethought " in every part of the complaint. 
1 1 Hawk, c, 75, s. 1, 2. 
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dieted and punished. 2. All those kinds of nuisances, (such as 
offensive trades and manufactures,) which, when injurious to a 
private man, are actionable, are, when detrimental to the public, 
punishable by a public prosecution.* 3. All disorderly inns, ale- 
houses, houses of ill fame, gaming houses, stage plays when unr 
licensed, booths and stages for rope dancers, mountebanks, and 
the like, are public nuisances, and may, upon mdictment, be sup- 
pressed. f 4. A common scold is a public nuisance to her neigh- 
bourhood, for which offence she may be indicted and punished 
by being placed in a certain engine of correction, called a eticfc- 
ing stool, frequently corrupted into ducfcing stool ; the cucking 
stool signifies, in the Saxon language, the scolding stool.j But 
by a late decision in the Supreme Judicial Court of Massachu- 
setts, it is settled, that this singular or rather ludicrous species of 
punishment, cannot be inflicted ; upon the ground that the com- 
mon law is changed by that provision of our constitution which 
declares, " that no magistrate or court of law shall inflict cruel or 
unusucd punishments."^ 

There are also other ofiences of this description, punishable as 
common nuisances at common law, and by ancient English stat- 
utes ; such as making and selling fire-works and squibs, or throw- 
ing them about in any street ; evesdroppers, or such as listen un- 
der walls or windows, to hearken after discourse, and thereupon 
to frame slanderous and mischievous tales. || Also to make great 
noises in the night with speaking trumpets or horns, to the dis- 
turbance of the neighbourhood, IT or to manufacture acid spirit of 
sulphur, vitriol, or aquafortis, in the vicinity of dwelling-houses,** 
are punishable as nuisances. There is also another oflfence made 
punishable as a public nuisance, by a statute of 6 Geo. I. called 
bubbling the public^ by undertakings, attempts, and projects, for 
adventuring in certain schemes of commerce tending to the com- 
mon grievance iu:. This statute is not in force here ; but as 

• 4 Bla. Com. 167, 168. f 1 HewIc. b. 1, c. 76, s. 6, 7. 

X 4 Bla. Com. 169. 

§ Dechmtion of Rights, art 26. Hie report of the case here alluded to has 
not been published. 
II 4 Bla. Com. 168, 169. V Stra. 704. •* 1 Bur. 3S8. 
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there are ia this countiy otber methods of *^ bubbling the public," 
beades attempts and prqects '^ in schemes of commerce,'^ the 
time may arrive, when the propriety of a similar law to prohibit 
them, and the waste of money and property which they occasicKi, 
may be more generally perceived. 

Most of the nuisances above enumerated are declared to be 
and made punishable as such by statutes of this Commonwealth. 
Annoyances ia hightoaysj conmx>n training-fields, burying-places, 
landing-places, or other pieces of land appropriated to the general 
use, ease, and convenience of the community at large, or for the 
inhabitants of any particular county, town, district, parish, or 
precinct, are declared nuisances, and the mode of abating them, 
provided for by the general statutes, directing the method of lay- 
ing out highways, passed February 27th, 1787,* and the statute 
making provisbn for the repair and amendment of highways, 
passed March 5th, 1787.f 

Nuisances created by offensive trades and manufactures are 
prevented by the statute of this Commonwealth ^* for preventing 
common nuisances," passed June 7tb, 1785,| which makes it the 
duty of the selectmen of the several towns within the Common- 
wealth, together with any two justices of the peace in the same 
county, where they shall judge such regulation to be necessary, 
from time to time, as occasion shall be, to assign certain places 
£>r the exercising of any of the employments ^' of killing crea- 
tures for meat, distilling of spirits, trying of tallow or oil, curry- 
ing of leather, and making earthen-ware ; and to forbid and re- 
strain the exercise of either of them in otber places, not so ap- 
proved and allowed ; " and all assignments of such houses or 
places by the selectmen, with the assent of two or more justices, 
are to be entered m the town-book, where such selectmen re- 
spectively belong, and also made known by notifications thereof, 
posted up in some public places m the same town. By other 
enactments in this statute it is provided, that when houses, thus 
assigned for the exercise of either of the aforesaid trades or em- 
pbyments, become a nuisance, they may be suppressed, by or- 

* SUt. 1786, chap. 67. t Stat 1786, chap. 81. \ Stat. 1786, chap. 1 . 

42 
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der of court, upon an inquiry made thereijato by a jury. And a 
penalty is also created for making use of any house or place oth- 
er than such as are permitted and assigned, as provided m the 
act, " by any distiller, tallow-chandler, manufacturer of ofl, cur- 
rier, butcher, or potter." And if the offender is convicted, he 
is to be bound by recognisance not to improve such building for 
either of the said purposes, for the term of three years ; and 
such building may be taken down 1^ order of court, as being 
a common nuisance, and the materials thereof sold at public 

auction. 

By an act in addition to the statute last mentioned, passed 
March 4th, 1800,* there is a further provision, that when any 
house, assigned for the exercise of either of the trades or em- 
ployments mentioned in the original act, becomes a nuisance, in 
the way and by the causes therein stated, it shall be lawful for 
any person aggrieved thereby to give notice thereof to the pro- 
prietor or occupant of such house ; and if the same, upon 
trial, as provided in the act, shall be deemed a nuisance, and the 
proprietor or occupant shall not forthwith remove the same, he 
shall forfeit the sum of twenty dollars for each month which the 
said nuisance shall continue, after such notice. 

AU disorderly inns or taverns are conmion nuisances. By a 
statute of this Commonwealth " for the due regulation of licensed 
houses," passed February 28di A. D. 1787,f it is enacted, that 
no tavemer, innholder, or victualler, shall have or keep any im- 
plements used in gaming, in their houses, yards, gardens or de- 
pendencies ; nor shall they suffer any dancing or revelling in their 
houses or dependencies ; nor any person to dring to drunkenness 
or excess therein." The penalties provided in this act, for these 
and other offences therein created, when the amount of the penal- 
ty does not exceed the sum of thirteen dollars and thirty-three 
cents, (four pounds of the former currency,) may be recovered 
before any justice of the peace within the county where the of- 
fence is committed. And every justice of the peace, before 
whom the conviction may be had, (where the party convicted 

• Stat. 1799, chap. 76. f Stat 1786, chap. 08. 
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does not appeal,) is required by the statute, to make a cerdficate 
of tbe same, fairly written, and to return such certificate to the 
then next Court of General Sessions of the Peace for the coun- 
ty where the oflfence was committed, there to be read over in 
open court, and to be filed among the records of the same court, 
" to the end, among other things, that the breakers of this law 
are duly prosecuted.'' There is also a statute of this Common- 
wealth to prevent damage from certain fireworks.* This is often 
a great nuisance, the pealty for which is made recoverable before 
a justice of the peace by this statute. 

The statute ^' directing the proceedings for the speedy removal 
of nuisances," passed June 19th, 1801,f vests important powers 
in justices of the peace ; and aldiough its salutary and neces- 
sary provisions do not appear to have been much resorted to, it 
may very often happen that they can and ought to be carried 
into execution, '^ when the laws now in force are inadequate to so 
speedy a removal of nuisances, as tbe exigencies of the public 
may require." By diis statute two justices of the peace, quorum 
unuSf are authorized to inquire by a jury, as therein directed, into 
ail nuisances^ erected by any person or persons ; and if it be 
found, upon such inquiry, that a nuisance shall have been erected, 
created, or continued, by any person or persons, then such justice 
shaD cause the same to be abated or removed. 

This statute further directs, that complaints of any existing 
nuiBOttce shall be made out in writbg, and directed to any two 
justices of the peace, quorum tintif, who shall thereupon make 
out their warrant to the sheriff of the county, commanding him 
to cause to come before them a jury to be drawn in equal pro- 
portions out of the jury box of the Supreme Judicial Court, by 
the selectmen of the three towns next adjoining to the town in 
which such nuisance may be, at a meeting of such selectmen, to 
be holden forthwith for that purpose, upon the requisition of the 
sheriff; which jury are empowered by the statute to inquire into 
the nuisance complained of. The statute then prescribes and 
enacts the forms of all the proceedings, excepting the complaint, 

* SUt 1806» chap. 55. f Stat. 1801, chap. 16. 
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our; tbD form of the wanraDt lo tbe dierifl^ comnuHri J Hg him to 
SHmiBon die jury ; tbe summons to the paityoomidaiaed agunst ; 
the oaths to be administered to the foreman, and other jurors ; 
the form of the verdict, and of the writ for the removal of the 
nuisance. The other provisions of the statute relate to tbe mode 
of conducting the trial before tbe justices, and to the proceedings 
to be had upon the appeal, when claimed by the party accused. 
There is no form for the original complaint to die jusdoes, pre- 
scribed in the statute. It is only therein directed that it sfaal) be 
m wriung ; but as the complaint for the nuiance is the foundadoa 
of all die subsequent proceedbgs, and may be quashed, or judg- 
ment upon it arrested for its informality or insufficiency, (this be- 
ing a prosecution for an ofience made cognizable by statute, fay 
the justices to whom the complaint may be exhibited,) it is essen- 
tial that It should be correcdy and technically drawn ; a form for 
which will be found among the following precedents of com- 
plamts for nuisances. 

The provinons of the statute are general, extending to ^ all 
existing nuisances." It is probable, however, that the more im- 
mediate object of it was the qpeedy suppression or removal of 
such nuisances as endanger the public health, the removal of 
which, by tbe ordinary process of law, might not be effected, dB 
the mischief was suffered, and its fatal consequences produced. 
An instance of this kind is recollected to have occurred in the 
county of Berkshire in this state. By the erection of a dam «t 
the oudet of a small pond or body of water, the surrounding 
meadows and low lands became overflowed ; an epidemic fewr 
was supposed to have been produced by the vegetable putrefiic- 
dons which this overflowing occasioned. Indictments for dns 
nuisance were prosecuted in the Supreme Judicial Court for the 
county ; but as this court was held semi-annually, it was impossi- 
ble to suppress the cause of the mischief in the due course of a 
public prosecution, until its fatal effects had been produced. Tbe 
txnsequenoe was, that a number of persons endured the sickness, 
and some actually died of the fever whidi the anlsaoce was be- 
lieved to have occasioned, while die prosecution for its removal 
was pending in court 
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Ab prosecutioiis for common nubances are not generally origi- 
nated before justices of the peace, but are, m the first instaiice, 
conmionlj laid before the grand jury by the public prosecutor, a 
small number of precedents only have been selected from the 
numerous collections contained in the English books. Such as 
aro selected, and which here follow, are adapted to those cases 
which most frequendy occur. 

The Mowing are forms of complaints for common nuisan- 



JPor erecting and continuing a BuSding on a Part of acommon 

Bighway* 

A. B. of B. Ssc, upon his oath complains, that diere now is, 
and at the time of the oostrucUon and nuisance hereinafter mention- 
ed, there was a certain common and public highway in the town of 
B., in the county aforesaid^ leadbg from unto &c. [Aere 
describe the tmiy, J for all the cidzens of the said Conunonwealth to 
go, return, pass, and repass, in and along the same, at their will 
and pleasure ; and that C. D. of said B., yeoman, on the 
day of in the year of our Lord one thousand eight hundred 

and with force and arms, at B. aforesaid, in the county 

aforesaid, did unlawfully and injuriously erect and build, and 
cause and procure to be erected and built, a part of a certain 
edifice and building in and upon a part of the common and pub- 
lic highway aforesaid, to wit, on square feet of the same 
common and public highway ; and the said part of said edifice 
and building, so as aforesaid erected and built in and upon the 
said part ot the common and public highway aforesaid, he die 
said C. D. from the said day of until this day, un- 
lawfully and inj^iously did keep up, maintain, and continue, and 
still doth keep up, maintain, and continue, whereby the said com- 
mon and public highway hath been for and during all the time 
aforesaid, and still is gready narrowed, obstructed, and stopped 
up, so that the cidzens of said Commonwealth could not, during 
the time aforesaid, nor can they now, go, return, pass, and repass 
in and along the said common and public highway, as they were 

* Tlie mode of prosecution for not repairing highways and bridges in this 
state, is by indictment or information against the inhabitants of those towns, in 
their corporate capacity, in which flie way, or road complained of, is situated. 
No process, therefore, for this offence, can be originated before a justice of die 
peace. 
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before used and accustomed, and still of right ought to do ; to the 
great damage and common nuisance of all the citizens of said 
Commonwealth, m and along the common and public highway 
aforesaid, going, returning, passing, and repassing; against the 

i>eace and dignity of the Commonwealth aforesaid. Where- 
bre &c. 

For laying Timber in the Highway. 

A. B. of B. &c., upon his oath complains, that C. D. of 
Sic. on the day of now last past, and on 

divers other days and times, as well, before as afterwards, with 
force and arms, at B. aforesaid, in the county aforesaid, in and 
upon the common highway, there leading from &c. unto 

be., divers large pieces of timber unlawfully and injuri- 
ously did put and place, ^nd caused to be put and placed, and the 
same large pieces of timber, so as aforesaid put and placed in 
the highway aforesaid, from the said day of afore- 

said, until the day of the exhibiting of this complaint, in and 
upon the highway aforesaid, to be, lie, and remain, unlawfully 
and injuriously did suffer and permit, and still doth sufl^r and 
permit ; to the great damage and common nuisance of all the 
citizens of said Commonwealth, having occaaon to pass and re- 
pass, go and return in, upon, and along the highway aforesaid, 
and against the peace and dignity of the Commonwealth afore- 
said. Wherefore &c. 

Far setting Fire to and thromng Crackers ^ toiihotU License : On 

the Statute of March 4th, 1806.* 

A. B. of B. be., upon hb oath complains, and gives the said 
justice to understand and be mformed, tnat C. D. of be, 

on the day of now last past, with force and arms, 

at B^ aforesaid, in the county aforesaid, did set fire to, and throw 
divers lighted crackers, without the license of the selectmen of 
the said town of B., whereby divers citizens of the said Com- 
monwealth, then and there standing and being, passing and re- 
passing, were then and there gready terrified, and put in .great 
peril and danger of bodily harm ; to the great damage and com- 
mon nuisance of all the citizens of said Commonwealth there 
inhabiting and residing, passing and repassing ; against the peace 
of said Commonwealth, and contrary to the form of the statute 
m such case made and provided. Wherefore be. 

* Stat 1805, chap. 65. 



NUISANCE. 335 

For kSUng Caitkj and leaving their Blood and Offcdy SfC, 

whereby the Air was corrupted^ SfC. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that C. D. of said B., yeoman, on the day of 
now last past, and on divers other days and times, between that 
day and the day of exhibiting this complaint, with force and 
arms, at B. aforesaid, in the county aforesaid, in a certain house 
of him the said C. D., situate and being near to a public street 
and common highway there, and near the dwelling-houses of 
divers citizens of the said Commonwealth, did unlawfully and inju- 
riously kill and slay, and cause and procure to be killed and slain 
divers oxen and other cattle ; and the blood, excrement, ofial, 
and other filth, firom the said animals respecdvely coming and 
issuing, did then and there, on the said several days and times 
respectively, cause and permit to be and remain in the said house, 
and near to the same, for the space of ten hours on each of those 
days respectively, whereby divers noisome and unwholesome 
smells and stenches from die excrement, blood, ofial, and filth, 
coming and issuing from the said animals, then, and on the said 
other days and times respectively, there did arise, and the air 
thereby was greatly corrupted and infected ; to the great dam- 
age and common nuisance of all the citizens of said Common- 
wealth there inhabiting and dwelling, and also of all other citizens 
of said Commonwealth, in, by, and through the said public streets 
and common highway there, going, passing, retumins, repassing, 
and laboring, and against the peace and dignity of said Com- 
monwealth aforesaid. Wherefore Sic. 

For helping a disorderly House for Dancing and Music.* 

A. B. of B. be., upon his oath complains, that C. D. of said 
B., laborer, on the day of &c. and on divers other 

days and times, before and afterwards, with force and arms, at 
B. aforesaid, in the county aforesaid, unlawfully and injuriously 
did keep and maintain a certain common and disorderly room for 
public dancing and music, and in said room, for his own lucre 
and gain, did unlawfully and injuriouslv cause and procure divers 
persons, as well men as women, of evil name and fame, and of 
dishonest conversation, to frequent and come together ; to the 
great damage and common nuisance of all the citizens of said 
Commonwealth, and against the peace and dignity thereof. 
Wherefore &£c. 

• 2 Burr. 1238. 
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For keeping a common Oaming-Hmue. 

A. B. of B., &c. upon his oath complains, that C. D. of said 
B., laborer, beiDg an evil disposed person, and not minding to 
get his living by honest labor, on the day of now 

last past, and on divers other days and times, as well before as 
afterwards, with force and arms, at B. aforesaid, in the county 
aforesaid, a certain common gaming-house there atuate for his 
lucre and gain, unlawfully and injuriously did keep and maintain, 
and in the said common gaming-house, on the said day of 

and on the said other days and times, there unlawful!^ 
and injuriously did cause and procure divers idle and ill disposed 
persons to be and remain in the said common gaming-house ; and 
to game together on the said day of and on the said other 

days and times there, did unlawfully and injuriously procure, 
permit, and suffer ; and the said persons, in the said conunoa 
gaming-house there, on the said day of and on the 

said other days and times, by such procurement, permission, and 
sufferance of tlie said C. D., did game together ; to the great en- 
couragement of idleness and dissipation, to the great damage and 
common nuisance of all the citizens of said Commonwealdi, and 
against the peace and dignity of the Commonwealdi aforesaid. 
Wherefore Ssc. 

For keeping a Howe of HI Fame. 

A. B. of B. be., upon his oath complains, that C. D. of said 
B., laborer, on the day of now last past, and on 

divers other days and times, between that day and the day of ex- 
hibiting this complabt, with force and arms, at B. aforesaid, in 
the county aforesaid, a certain common bawdy-house unlawfully 
and wickedly did keep and maintain ; and in the said house, for 
filthy lucre and gain, divers evil disposed persons, as well men 
as women, and common prostitutes, on the days and times afore- 
said, as well in the night as in the day, there unlawfully and wick- 
edly did receive and entertain ; and in which house the said evil 
disposed persons, and common prostitutes, by the consent and 
procurement of the said C. D., on the days and times aforesaid, 
there did commit fornication ; whereby divers unlawful assem- 
blies, riots, affrays, disturbances, and violations of the peace of 
the said Commonwealth, and lewd offences, in the same house 
on the days and times aforesaid, as well in the night as in the 
day, were there committed and perpetrated ; to the great dam- 
age and common nuisance of all the citizens of said G)mmon- 
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wealth, ia manifest destruction and subversion of, and against 
good morals and good manners, and against the peace and 
digni^ of the Commonwealth aforesaid.*^ Wherefore &». 

Form of a Complaint against a Tavemer or Victualerfor hav- 
ing bnphmeiUs of gambling in his House : On the F^ih Sec- 
tion of the Statute of 1786^ CA. 68. 

A. B. of B., upon his oath complains, that C. D. of &u;. at said 
Boston, on the day of being then and there licensed as 

a tavemer, (innholder or victualler^ as the case may be,) at a certain 
house {shop or cellar) there situate, did have and keep, in or 
about his said house, (yardj garden^ or dependaney^ as the case 
may he) dice, {cards, bowlsj billiards^ or other implements of 
gamingi as the case may be,) against the peace of said Common- 
wealth, and contrary to the form of the statute in such case made 
and provided. Wherefore &c. 

gainst a Tavemer , Innholder , or Victualler, for stffering Per" 
sons to play at Games, within their Houses, or Dependances : 
On the Fifth Section of the Statute. 

A. B. of B., upon his oath complains, that C. D. of on 

the day oi at B. aforesaid, being then and there 

duly licensed as a tavemer, {inrAolder or victuaUar, as the case 
$nay be,) at a certain house {shop or cellar, as the case may be,) 
there situate, did suffer E. F. {or certain other persons, whose 
names are unknown to your complainant, as the case may be,) 
to use, exercise, and play at a certain game called dice {ar cards, 
billiards, or other urUawful games, stating them,) within his said 
house and the appendages thereof, against the peace of said 
Commonwealth, and contrary to the form of the statute m such 
case made and provided. Wherefore be. 

* It is not necessaiy to state particulara, as the names of those who fireqnent 
the house. 2 Burr. 1282 ; 1 T. R. 752, 764. If any unknown persons are prov- 
ed to be there, behaving disorderly, it is sufficient to support the charge. Id. 
If a person be only a lodger, and make use of her room for lewd and disorderly 
purposes, she is guilty of keeping a house of ill fame, as much as if she were 
the proprietor of the whole house. 2 Chit. C. L. 40, note ; 2 Lord Raym. 
1197J; 1 Salk. 882. A toi^, as well as a husband, may be indicted for keeping 
a bawdy house, or other disorderly house, because the charge does not respect 
the obmerih^, but the erimmal management of the house. 1 Salk. 884. 

43 
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JIgainsi a Person for playing at unlawful Games, at a Tavern 
^'C : On the Fifth Section of the Statute, 

A. B. of &LC., complains, thai C. D. of on the 

day of at B. aforesaid, at a certain house there situate, 

and which said house one E. F. was then and there duly licensed 
to occupy and keep as a tavern, [inn or victualling shop^ a$ the 
case may be,) and was then and there in the occupation of the 
same for that use and purpose, did play at cards {bowls, bUltards, 
or other instruments used in unlawful gaming), against the peace 
of said Commonweakh, and contrary to the form of the statute 
on such case made and provided. Wherefore &;c. 

Against a Taverner, Innholder, or Victualler for suffering 
Dancing or Revelling in his House fyc: On the Sixth 
Section of the Statute, 

A. B. of B., upon his oath complains, that C. D. of 
on the day of at said Boston, in a certain house, 

{shop, or cellar,) there situate, which said house, (shop, or cellar^) 
the said C. D. was then and there duly licensed to keep as a 
tavern, {inn or victualling house,) did suffer and permit certain 
persons, whose names are unknown to your complainant, to as- 
semble in said house, {shop, or cellar,) and there to remain 
dancing and revelling, for the space of hours, against the 

peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided. 

Against a Personfor dancing or revelling in a Tavern {Inn 4^;) 

On the Sixth Section of the Statute, 

A. B. of B., on his oath complains, that C. D. of on the 

day of at said Boston at a certain tavern, (inn or vict- 

ualling snap or cellar,) there situate, which said tavern (^c.) one 
£. F. was then and there duly licensed to keep and maintain as a 
tavern {9fC.) did, together with divers other persons to your com- 
plainant unknown, assemble in said tavern (fyc) and there remain 
for the space of hours, dancing and revelling ; against the 

peace of said Commonwealth, and contrary to the form of the 
tatute in such case made and provided. Wherefore bo. 

Against a Taverner {icc*)for suffering a Person to drink to ex- 
cess in his Tavern : On the Seventh Section of the Statute. 

A. B. of B., on his oath complains, that C. D. of on 

the day of at at a certain tavern-house (fyc.) 
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tfiere situated, which said C. D. was then and there duly licensed 
to keep and maintain, did suffer one E. F. in his said house, 
to drink strong liquor to excess, and until he the said E. F. then 
and there was drunk ; against the peace of said Coramonweakh, 
and contraiy to the form of the statute in such case made and 
provided. Wherefore 8ic. 

Against a Tavemer (^c) Jor entertaining Persons posted : On 

the Sixteenth Section of the Statute. 

A. B. of B« complains, that C. D. be., on at at 

a certain tavern {inn or victualling house) there situate, which 
said C. D. was duly licensed to keep and maintain, and did then 
and there keep and maintain, did entertain and keep in his said 
house, one E. F., and did suffer him to drink strong liquor, (tip^ 
pie or game Sfc) to excess in his said house, and the depenaan- 
cies thereof; and that said E. F. had then and there been duly 
posted by the selectmen of said town, as a common drunkard, 
{tippler or gamesterA and that said C. D. had then and there 
been duly notified ot the same ; against the peace of said Com- 
monwealdi, and contrary to the form of the statute in such case 
made and provided. Wherefore be. 

Form of a Complaint to two Justices of the Peace^ quorum unus, 
for the speedy Removal of a common J^uisancCj dravm on the 
Statute of 19ih of June, 1801.* 

Commonwealth of Massachusetts, 

Suffolk 08. To A. B. and C. D., Esquires, two of the justices of the peace 
within and for the said county of S., qwnvm unus, 

A. B. of B., in the said county of S., upon his oath complains, 
that C. D. of said B., yeoman, on the day of now 

last past, and on divers other days and times, between that day 
and the day of exhibiting this complaint, with force and arms, at 
B* aforesaid, in the county aforesaid, near the dwelling-houses of 
divers citizens of the said Commonwealdi, and also near to 
divers streets and common highways there, did unlawfully and 
injuriously erect and set up, and cause to be erected and set up, 
a certain furnace, with a boiler therein, to be used for the boil- 
mg of the entrails and offal of beasts ; and that the said C. D., 
on the said day of and on the said other days and 

times, then and there divers large quantities of the entrails and 
o&l of beasts, in the said boiler, unlawfully and injuriously did 

* Stat. 1801, chap. 16. 
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boil ; whereby divers fetid, noisome, obnoxious, and unwholesome 
smeUs, odors, and stenches, then, and on the said other days and 
times, did arise and ascend from the entrails and o^, so b(Mled 
as aforesaid ; and the air thereby and thereabouts was greatly 
corrupted, contaminated, and infected, and tlie dwelling-houses 
of the said citizens of the Commonwealth, situated near to the 
furnace and boiler aforesaid, then, and on the said other days and 
times, were rendered unwholesome, offensive, qnfit, and improp- 
er for habitation ; to the great danger and hazard of breeding an 
infectious and pestilential disorder among the said citizens of the 
Commonwealth, to the great damage and common nuisance of 
all the citizens of said Commonwealth inhabiting and reading 
near to the furnace and boiler aforesaid, as well as of all the said 
citizens going, returning, passing and re-passing, and laboring m 
and through the streets and common highways aforesaid, and 
aeainst the peace and dignity of the Commonwealth aforesaid. 
Wherefore tne said A. B. prays your honors, that the nuisance 
aforesaid may be speedily removed, and that such proceedings 
may be forthwith had and pursued, as are directed and provided 
by the statute in such case made and provided. 



PERJURY AND SUBORNATION OF PERJURY. 

Prosecutions for peijury are more frequendy attempted^ in 
the Supreme Court of this state, than for any other offence, those 
of larceny and forgery only excepted. When a partfr in a law- 
suit has been unsuccessful, and the vntnesses against him have 
testified in any manner which he deems incorrect, whether it 
arise from misconception, surprise, or mistake, in the witness, or 
whether the fact sworn to be material, or of litde or no impor- 
tance, application for a process, or an indictment for peijuiy is 
usually the consequence. Parties in this situation are too often 
improperly advised and encouraged. The nature of this oflfence, 
and the evidence necessary to support a prosecution for it, are 
either not generally understood or not duly considered. It is 
doubdess for these reasons, that many of the complaints for per- 
jury, which have been brought before the grand jury in this state, 
have been dismissed as groundless, or not maintainable by the 
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evidence brought forward to support them. When these prose- 
cutions are instituted without the knowledge or advice of the 
public prosecutor, they are attended with great inconvenience, 
both to the public and to individuals, in all cases where they turn 
out to be groundless ; to the public by the loss of time spent in 
their investigation ; to the individuab, who are induced by the 
prosecution to attend as witnesses, when not summoned by legal 
authority, by the loss of their time and expenses ; there being no 
authority for the allowance of the fees of any witness not duly 
summoned or recognised to testify on the part of the government, 
in a prosecution which proves to be groundless, and in which no 
bill of indictment is found by the grand jury. It is, therefore, 
an important branch of the duty of a justice, to acquaint himself 
with the rules and principles of law relative to the crime of per* 
juiy, in order that on the one hand groundless prosecutions should 
not, through their instrumentality, be sent up for examination ; 
and on the other, that when there is probable reason to believe 
that this heinous and pernicious crime has been actually commit- 
ted, every preparatory step should be taken for the trial of the 
par^ accused. 

There is no material variance in the definitions of peijury, by 
the writers upon the law of crimes. The definition by Hawkins 
is selected, with a slight alteration, as being not only conformable 
to the principles of the common law, but as containing the identi- 
cal words of the statute of this Commonwealth against perjury,^ 
from which definition it is probable this statute was in part firamed. 
Perjury, by the common law, is a wilful false oath, by one who, 
being legally required to depose the truth in a proceeding in a 
course of justice, swears positively, in a matter material to the 
point in issue, whether he be believed or not.f In eveiy com- 
plaint or indictment, founded on the statute abovementioned, the 
allegation, that the witness '* was lawfully required to depose the 
truth in a proceeding in a couse of justice," is indispensably 
necessary. In complaints for perjuries, or false oaths, committed 
or taken m some other cases, as those of poor debtors to be dis- 

* Stat. 1812, chap. 144. t Hawk. b. 1, c. 69, 0. 1. 
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charged from their imprisonment for debt, under the act made for 
their relief; which oaths are not, strictly speaking, taken " in a 
proceeding in a course of justice," or (which is presumed to be 
the same thing,) in a judicial proceeding, perhaps the allegation 
abovementioned may not be required ; but as it is a part of the 
definition of perjury at common law, as well as by the general 
statute, it will be safe and advisable to insert it in all cases. 

From the above definition it appears, 1. That the oath must be 
false. By this it is intended that the party must believe that what 
he is swearing is fictitious and false ; for if, intending to deceive, he 
asserts that which may happen to be true without any knowledge 
of the fact, he is equally crimuial, and the accidental truth of 
his testimony wiU not excuse him, inasmuch as he wilfully 
swears that he knows a thing to be true, which, at the time, 
he knows nothing of, and wickedly endeavours to induce those, 
before whom he swears, to proceed upon the credit of a dec- 
laration which any stranger might make as well as he."" 

2. 7%e intention must be wilful and corrupt. The oath roust 
be taken, and the falsehood asserted with deliberation, and a con- 
sciousness of the nature of the evidence given ; for if it seems 
rather to have been occasioned by the weakness of the party, as 
by madvertency, surprise, or mistake in the import of the ques- 
tion, he will not be subjected to the penalties which a corrupt 
motive alone can deserve, and which the law mflicts upon him 
who commits voluntary and corrupt peijuiy, " which is of aU 
crimes whatsoever the most infamous and detestable, "f It has 
been decided m Pennsylvania, that one who swears wilfully and 
deliberately to a matter he rashly believes, but which he has no 
probable cause for believing, and which is false, is guilty of per- 

3. 7^ proceedings must be judicial. But it is in general 
true, that all false oaths which are taken before those who are in- 
trusted with the administration of justice, in respect of any mat- 

♦ Btiwk. b. 1, c. 69, s. 6 ; 3 Inst. 166. f Hawk. b. 1, c. 69, s. 2. 

t2 Chit. C. L. 154, RUey's Ed. note (1) ; 6 Bum. Rep. 249. 
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ter regularly before them, are perjuries.* It is laid down by 
Mr. Justice Blackstone,-]- '< that the law takes no notice of any 
peijury, but such as is committed in some court of justice, having 
power to administer an oath; or before some magistrate, or 
proper officer, invested with a similar authority ; " and he very 
justly condemns the practice of those magistrates who permit the 
taking of voluntary affidavits before them, in matters wholly ex- 
tra-judical, and upon every petty occasion ; since it is more than 
possible, that, by such idle oaths, a man may incur the moral 
guilt, and at the same time evade the temporal penalties of the 
offence. But where an oath is required by a statute in an extra- 
judicial proceeding, the breach of that obligation amounts to per- 
jury, when the statute contains an express provision to that e&ct; 
as in the statute of Massachusetts of March 3d, i790,| empow- 
ering commissioners appointed to receive and examine the claims 
of creditors to insolvent estates, to require and administer an oath, 
the better to discover the truth of their claims ; also, the statute 
for the relief of poor prisoners confined in gaol for taxes ;^ and 
another statute for the relief, of poor prisoners committed by ex- 
ecution for debt. — Stat. 1787, chap. 29. 

If an oath be administered out of the state, although by a judge 
of the state, no indictment for peijury will lie ; so decided in New- 
York. 1 Johns. Rep. 498. And if the justice issue an attach- 
ment on the oath of the creditor, the proceeding is erroneous, but 
the party may be indicted for peijury. 10 Johns. Rep. 167. 

4. The party must be hwfvMy sworn. The person, by whom 
the oath was administered, must have competent authority to re- 
ceive it. No false swearing before mdividuals, acting merely in a 
private capacity, or before officers who have no legal jurisdiction 
to administer the oath in question, will amount to the offence 
of peijury. II 

5. The assertion must be absolute and positive. It is said to 
be now setded, that if a man swears he believes that to be true 
which he knows to be fake, he swears as positively, and is as 

* Hawk. b. 1, c. 69, 8. 8. f 4 Bla. Com. 137. 

X 1 MiM. LawB, 490. § Stat 1790» chap. 42. 

II 8 lost 166; 2 Chit. C. L. 804. 
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crimba] in point of law, as if he had made a positiTe assertiOD 
that the fact was, as he swore he believed it to be.* 

6. The ftdsehood mu»t be material to the matter in question ; 
for if it be of no importance, though false, it will not be perjuiy, 
because, as it does not concern the issue, it is, in this respect, 
extra-judicial,f idle, and msignificant. As if, upon a trial, the 
witness being asked whether A. brought a certain number of 
sheep from one town to another all together, answered that he 
did so, when in truth A. did not bring them all together, but part 
at one time and part at another ; such witness was not guilty of 
peijury, because the substance of the question was, whether A. 
did bring them at all or not, and the manner of bringing them 
was only a circumstance. In like manner, when a witness swore, 
that one drew his dagger, and beat and wounded a man, when in 
truth he beat him with a stai^ he was not guilty of perjury, be- 
cause the beating only was material*! I'bese cases are put by 
Hawkins ; but see his reasoning as to the qualificatioas and ex- 
ceptions with which they are to be understood, in the same sec- 
tion ; and also in 2 Chit. C. L. 305, 306, and 1 Hawk. b. 1, c. 
69, s. 8, note 3. 

In peijury, the accusation must be proved by two witnesses, 
because if a person could be found guO^ on the testimony of a 
smgle witness, there would be oae oath against another.^ But it 
is said to be more reasonable, in all cases, to leave the evidence 
which the prosecutor can bring forward to the jury, who, under 
the direction of the court, will always be competent to decide on 
the degree of credibility which it deserves. || By the English 
authorities it appears, that the party prejudiced by the perjuiy 
cannot be admitted as a witness to prove it.ir But in this state, 
such party is admitted as a witness. 

Subornation of perjury ^ at common law, is the procuring 
another to commit legal perjury, who, in consequence of the per- 
suasion, takes the oath to which he has been incited. By the 

«2 Chit. C. L. 806; 8 WiDs. 427; 1 Leach, 242. 

t8 Iii0t 167; Hawk. b. 1, c. 69, 8. 8. }Id. 

§ 1 Chit. C. L. 668, and authorities there cited. || Id. 

t L. Raymond, 896 ; alao see Hawk. b. 1, c. 69, s. 9, note 4 ; Id. sec 10. 
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statute of this state against perjury and subornation of perjury,* 
il is enacted, ^' that whoever shall commit subornation of per- 
jury, by procuring another person to commit wilful and corrupt 
perjury," shall suffer the same punishment, and be liable to the 
same '^ disabilities, as those persons who commit the principal 
offence." And by the third section of this statute it is further 
provided, ^ that if any person shall wilfuUy and corruptly endeav- 
our to incite or procure another person to commit wilful and cor- 
rupt perjury as aforesaid, and the person so incited do not com- 
mit swh perjury J the person so corrupdy* endeavouring to incite 
and procure the committbg of peijury shall be punished by fine 
and imprisonment." 

The foUowing are forms of complaints for the crimes of per- 
jury and subornation of peijury. 

For Perjury^ by a Witness, on the TVial of an Issue in the Su- 
preme Judicial Court. 

A. B. of B. &c., upon his oath complains, that heretofore, to 
wit, at the Supreme Judicial Court, begun and holden at B. with- 
in and for the county of S., on the Tuesday of in 
die year of our Lord one thousand eight hundred and twenty- 
two, in the said court, amongst the pleas of the said term, a cer- 
tain issue was duly joined in the said court, between C. D. the 
plaintiff, and E. F. the defendant, in a certain action of trespass 
for assault and battery and false imprisonment, which action be- 
fore that time had been commenced between the parties in that 
behalf, and was then pending in the Supreme Judicial Court 
aforesaid ; and that afterwards, to wit, at the sitting of said court, 
before the justices thereof, the same issue came on to be tried, 
and then and there was tried, in due form of law, by a Jury of 
the said county of S., in that behalf duly empannelled ana sworn 
between the said parties ; and that, upon the trial of the said is- 
sue, one G. H., late of in the county of laborer, 
did then and there, to wit, on the day of in the year 
aforesaid, at B. aforesaid, in the county of S. aforesaid, appear, 
and was produced as a witness for and on behalf of said C. D. 
the plaii^tiff, and that the said 6. H. did then and there, before 
tb^ said court, take his corporal oath, and was then and there 
duly sworn by tbe said court, that the evidence which he should 

« Stat. 1812, chap. I'M- 
44 
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give to the said court and jury, touching the matters in questioo 
on the said issue, should be the truth, the whole truth, and noth- 
ing but the truth ; the justices of said court having then and there 
sufficient and competent power and authority to administer the 
said oath to the said G. H. in that behalf; and then and there, 
upon the trial of said issue, it became a material question, wheth- 
er the said E. F. had struck the said C. D., or had dragged him 
by the hair of his head ; and that thereupon the said G. H., be- 
ing so produced and sworn as aforesaid, and being then and there 
lawfully required to depose the truth in a proceeding in a course 
of justice, devising and wickedly intending to cause a verdict to 
pass against the said E. F. and for the said C. D., on the trial 
of said issue, did then and there, before the said Supreme Judi- 
cial Court, falsely, maliciously, wilfully, and corruptly, and by his 
own proper act and consent, depose, swear, and give evidence, 
amongst other things, to the jurors of the said jury, so sworn be- 
tween the parties aforesaid, m substance as follows, that the said 
E. F. the said defendant, dragged the plaintiff, the said C. D., 
by the hair of his head, on the ground, from his own door as far 
as Wilkinson the butcher's ; whereas in truth and in fact, the said 
E. F. did not drag the said C. D., by the hair of his head, from 
his own door as far as Wilkinson the butcher's ; and whereas in 
truth and in fact, the said E. F. did not drag the said C. D. by 
the hair of his head at all. And so the said A. B., upon his 
oath aforesaid, doth say, that the said G. H., in manner and form 
aforesaid, and of his own most corrupt mind, did falsely, wicked- 
ly, wilfully, and corruptly commit wilful and corrupt perjury, to 
the great displeasure of Almighty God, to the manifest perver- 
sion of public justice ; against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided. Wherefore Ssc. 

For Perjury^ in an Answer sufom to before a Master in Chancery. 

A. B. of B. 8cc., upon his oath complains, that C. D. of 
tic. heretofore, to vrit, on be. at &c., did 

exhibit his bill of complaint, in writing, against E. F., therein 
described, of said B., yeoman, in the Supreme Judicial Court of 
this Commonwealth, begun and held at W., within and for the 
county of W., on the Tuesday of in the year of 

be. ; and the said C. D., in and by his said bill of com- 
plaint, among other things, stated and alleged, in substance, and 
to the effect following, to wit, [here insert that part of the U2Z, 
concerning which the perjury was committed^'] as in and by the 
said bill of complaint of the said C. D. remaining filed of record, 
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ia the said Supreme Judicial Court, amongst other things, more 
fully appears. And the said A. B., upon his oath aioresaid, 
further complains, that the said E. F., the defendant, in the said 
bill of complaint, afterwards, that is to say, on the day of 

&c., at said B., in tlie county of S., did come, in his 
own proper person, before G. H. Esq., then and there being one 
of the masters in chancery of the said Supreme Judicial Court, 
and then and there did exhibit and produce to the said G. H. 
Esq., the answer in writing of him the said E. F. to the said bill 
of complaint, of the said C. D., entitled, " The answer of E. F. 
the defendant, to the bill of complaint of C. D., complainant ; " 
and the said E. F. was then and there sworn in due form of law, 
and took his corporal oath, touching and concerning the matters 
contained in his said answer by and before the said G. H. Esq., 
he the said G. H. so then being one of the masters in chancery 
in the said Supreme Judicial Court, and then and there having 
sufficient and competent power and authority to administer an 
oath to the said E. F. in that behalf; and that the said E. F., 
being so sworn as aforesaid, and being then and there lawfully 
required to declare and depose the truth in a proceedmg in a 
course of justice, did, upon his oath aforesaid, concerning the 
matters contained in his said answer, before the said G. H. Esq., 
then as aforesaid being one of the masters in chancery of the 
said Supreme Judicial Court, then and there swear, that so much 
of the said answer of him the said E. F. as related to his own 
acts and deeds was true ; and that the said E. F., being so sworn 
as aforesaid, intending unjustly to aggrieve the said C. D., the 
said coniplainant as aforesaid, in his answer aforesaid, before the 
said G. H. Esq., he being then as aforesaid one of the masters 
in chancery in the said Supreme Judicial Court, and having suf- 
ficient and competent authority as aforesaid, falsely, knowingly, 
wilfully, and corruptly, by his own act and consent, upon his oath 
aforesaid, did answer, swear, and affirm, amongst other things, 
in substance as follows, that is to say, " and this defendant" 
(meaning himself the said E. F.) " says," [here insert verbatim 
thai part of the ansvoer^ relative to and comprising the part in 
uMch the perjury is alleged to have been committed,"] as by the 
said answer of him the said E. F. still remaining in the Supreme 
Judicial Court aforesaid, at B. aforesaid, in the county of S. 
aforesaid, amongst other things will appear ; whereas in truth 
and in fact, \then go on to negative the answer in the words of 
it, and in every part of it which is alleged to be false."] And so 
the said A. B., upon his oath aforesaid, says, that the said E. F. 
falsely and wickedly, wilfully and corrupdy, in manner and form 
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by the president of the said United States in the said Pennsylvania 
District,) and the said C. D. was thereupon, in due form of law, 
found, declared, and adjudged to be a bankrupt ; and that the said 
C. D., being so as aforesaid found, declared, and adjudged to be 
a bankrupt, was, in due form of law, summoned and required to sur- 
render himself to the commissioners in the said commission named, 
or tlie major part of them, at the office of the commissioners in the 
county court-house, in the city of Philadelphia aforesaid, to be 
examined and make a full and true discovery and disclosure of 
the estate and effects, according to the directions of the act of 
congress aforesaid in such case made and provided ; and that the 
said C. D. did duly surrender himself to the said commissioners 
in the said commission named, or the major part of them, and 
did sign and subscribe such surrender, and submit to be exam- 
ined, from time to time, upon oath, by and before the said com- 
missioners, or the major part of them, touching and concemiDg 
bis estate and effects, according to the directions of the act of 
congress aforesaid, in such case made and provided ; and that 
the said C. D., on the said day of in the year afore- 

said, having come to the office aforesaid of the said commissioD- 
ers, before the commissioners aforesaid, in the said commission 
named and authorized to take the examination of the said C. D., 
in order that he the said C. D. might and should make a full and 
true discovery and disclosure of his estate and effects, agreeably 
to the directions of the act of congress aforesaid, and then and 
there, by and before the said commissioners, in the said com- 
mission named as aforesaid, was duly sworn, and took bis corpo« 
ral oath upon the holy Gospel of Almighty God, to make a full 
and true discovery and disclosure of his estates and effects as 
aforesaid, (the said Mahlon Dickerson, Thomas Qumpston, and 
John Sargent, the commissioners aforesaid, then and there hav- 
ing competent authority to administer the said oath to the said 
C. D. in that behalf;) and that the said C. D., being so sworn 
as aforesaid, not regarding the act of congress aforesaid, nor the 

1)unishment therein provided for wilful and corrupt peijury, bat 
raudulently and wickedly devising and intending to avoid and 
suppress a full and true discovery and disclosure of his estate and 
effects, and to subvert truth itself, did then and there, to wit, on 
the said day of in the year aforesaid, at the office 

aforesaid of the commissioners aforesaid, in and upon his exam- 
ination aforesaid, taken by and before the said commissioners, in 
answer to an interrogatory, then and there duly administered to 
him the said C. D. m substance and to the effect foUowing, that 
is to say, [here insert the interrogatory, vnik proper inu^idos^ 
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he the said C. D. bebg then and there lawfally required fo de- 
pose the truth in a proceeding in a course of justice, did falsely, 
corrupdy, knowingly, and wilfully depose, answer, and swear, in 
substance and to the effect following, that is to say, [here insert 
the answer^ with proper inuendos ;] whereas, in truth and in fact, 
the said C. D. did not &c. [here go on to negative the answer in 
the words in which it was given ;] and so the sard A. B., upon his 
oath aforesaid, doth say, that the said C. D., in manner and form 
aforesaid, by his own act and consent, and of his own most wicked 
mind and disposition, did falsely, wickedly, wilfully, and mali'- 
ciously commit wilful and corrupt perjury ; to the great displea- 
sure of Almighty God, against the form of the act of congress 
in such case made and provided, and against the peace and dig- 
nity of the United States of America. Wherefore kc. 

For Perjury, in a Complaint before a Magistrate. 

A. B. of B. &c., up^n his oath complains, that heretofore, to 
wit, on the day of kc. at be., one C. D. 

went before E. F. Esq., one of the Justices of the peace in and 
for the said county of duly and legally authorized to per- 

form and discharge the duties of the said ofBce, and then and 
there complained to the said justice, in due form of law, that one 
G. H. [here insert the complaint,'] which said complaint of the 
said C. D., on the said day of at said in the 

county aforesaid, came on to be beard, examined into, and tried, 
in due course of law, before the said E. F. Esq., jusdce of the 
peace as aforesaid ; and that thereupon, then and there, the said 
G. H. having personally appeared before the said E. F. Esq., 
such jusdce as aforesaid, to answer the matters and charges con- 
tained in said complaint, and being then and there personally 
present, and having heard the same complaint read to him by the 
said E. F., such justice as aforesaid, he the said G. H. did then 
and there plead and allege, that he was not guilty of the said offence 
charged upon him in the said complaint ; and thereupon the said 
E. F., as such justice as aforesaid, proceeded to hear and deter- 
mine the matter of said complaint in the presence of the said 
G. H. ; and that at and upon the said hearing of the said matter of 
said complaint by the said E. F., as such justice as aforesaid, 
I. J. of in the county of laborer, appeared as a wit- 

ness in support of said complaint to and before the said E. F. 
Esq., and then and there as such witness, by and before the said 
E. F. Esq., such justice as aforesaid, was, in due form of law, 
sworn by the said E. F. Esq., to testify the truth, the whole 
truth, and nothing but the truth, relative to the complamt afore- 
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said, then and there in hearing before the said justice ; (he the 
said F. F. Esq. then and there having sufficient and competent 
authority to administer an oath to the said I. J. in that behalf;) 
and that the said I. J., being so sworn as aforesaid, and being 
then and there lawfully required to depose the truth in a pro- 
ceeding in a course of justice, wickedly devising and intending 
to subvert the truth, and maliciously and wrongfully intending and 
devising to cause the said G. H. to be convicted of the o&nce 
charged and alleged against him in said complaint, then and there, 
at and upon the hearing and trial of the said complaint, by and 
before the said £. F. Esq., as such justice as aforesaid, did, as 
such witness as aforesaid, on his oath as aforesaid, falsely, ma- 
liciously, wickedly, wilfully, and corruptly say, depose, swear, and 
give evidence to and before the said E. F. Esq., so being such 
justice, and as such justice so hearing the matter upon the com- 
plaint aforesaid, amongst other things, in substance and to the effect 
following, that is to say, [here insert the false testimony in the 
wards in which it was given ;] whereas, in truth and in fact, \hare 
go on to negative the testimony in the words in which it was 
given."] And so the said A. 6., upon his oath aforesaid, doth 
say, diat the said I. J., then and there, by his own act and con- 
sent, and in manner and form aforesaid, did knowingly, falsely, 
wickedly, wilfully, and corrupdy commit wilful and corrupt per- 
jury ; to the great displeasure of Almighty God, against the 
peace of said Commonwealth, and contrary to the lorm of the 
statute in such case made and provided. Wherefore &c« 

For Perjury J inJUiating a CkUd^ before a Justice of the Peace. 

A. B. of B, &£c., upon his oath complains, that C. D. of said 
B., single woman, on die day of at B. aforesaid, in 

the county aforesaid, was pregnant with child, and that the said 
child was likely to be born a bastard, and to be chargeable to the 
«aid town of B., in the county aforesaid ; and that the said C. D., 
80 being pregnant with child as aforesaid, wickedly and malicious- 
ly intending and contriving, not only to deprive one £. F. of his 
good name, fame, and reputation, and to put the said E. F. to 
great trouble and expense, but also falsely to charge the said 
£. F. with begetting her with child, and being the faXher of said 
child, of which she was then pregnant, on the day of 

at aforesaid, in her own proper person, went 

before G. H. Esq., then being one of the justices of the peace 
in and for the county aforesaid, duly and legally authorizea and 
empowered to discharge and perform the duties of said office, 
asul having sufficient and competent power and authority to ad* 
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minister an oatb, and take the examination of her the said C. D. 
heremafter mentioned, then and there the said C. D. was duly 
sworn before the said 6. H. Esq., heing such justice as afore- 
said, and the said C. D. being then and there lawfully required 
to depose the truth in a proceeding in a course of justice, did 
then and there, upon her oath aforesaid, before the said 6. H. 
Esq. as aforesaid, wilfully, and of her own free will and accord, 
falsely, wickedly, and corrupdy say, depose, swear, and give in 
her examination, in writing, and under oath, as follows, to wit ; 
'' the voluntary examination of C. D. of &c., who saith " 

{here insert the examination verbatim ;] whereas, in truth and in 
fact, the said E. F. was not, nor is the father of said child, with 
which the said C. D. was then pregnant, nor of any other child 
of the body of the said C. D. And so ihe said A. B., upon his 
oath aforesaid, doth say, that the said C. D., in manner and form 
aforesaid, wickedly, wilfully, falsely, and corrupdy did commit 
wilful and corrupt perjury ; to the great displeasure of Almighty 
God, against the peace of said Commonwealdi, and contrary to 
the form of the statute in such case made and provided. Where- 
fore &£C. 

For Perjury^ in giving Evidence on the Trial of an Issue on an 

Indictment for Perjury. 

A. B. of B., in the county of S., yeoman, upon his oath com- 
plains, that at the Supreme Judicial Court of tne said Common- 
wealth, begun and holden at B., within and for the county of S., 
on the first Tuesday of November, in the year of our Liord one 
thousand eight hundred and twenty, before the honorable Isaac 
Parker Esq., then and now chief Justice of the said court, a cer- 
tain issue, in due manner joined in the said court, between the 
Commonwealth aforesaid and one C. D., upon a certain indict- 
ment then depending against the said C. D. for wilful and cor- 
rupt perjury, came on to be tried, and was then and there, in 
due form of law, tried by a certain jury of the country, in due 
manner returned, impannelled, and sworn for that purpose ; and 
that at and upon the trial of said issue, one E. F., late of B., 
in the county aforesaid, laborer, did then and there appear, and 
was produced as a witness for and on behalf of the said Common- 
wealth, and against the said C. D. upon tlie trial of the said issue, 
and the said E. F. was then and there duly sworn, as such wit- 
ness as aforesaid, before the said Isaac Parker Esq., chief justice 
as aforesaid, that the evidence which he should give to the court 
and jury, between the said Commonwealth and the said C. D., 

45 
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the defeDdaDt, on the issue then depending, should be the truth, 
the whole truth, and nothing but the truth, (die said Isaac Parker 
Esq., the said chief justice, then and there having sufficient and 
competent power and authority to administer the said oath to the 
said E. F. in that behalf;) and the said E. F., being so sworn as 
aforesaid, it then and there, upon the trial of the said issue, be- 
came and was a material inquiry, whether [here state the several 
material questions.'] And the said A. B., upon his oath afore- 
said, further complains, that the said E. F. maliciously and cor- 
rupdy intending to mjure and aggrieve the said C. I)., and to 
cause and procure him to be convicted of the wilful and cornipt 
perjury, whereof he then stood indicted as aforesaid, and to sub- 
ject him to the pains, penalties, and punishments of the laws of 
this Commonwealth inflicted on persons convicted of that crime, 
and being then and there lawfully required to depose the tnidi 
in a proceeding in a course of justice, then and there, on the 
trial aforesaid of the said issue, upon his oath aforesaid, before 
the said Isaac Parker Esq., chief justice as aforesaid, falsely, 
wickedly, knowingly, wilfully, and corrupdy did say, depose, 
swear, and give evidence, amongst other things, in substance, 
and to the effect following, that is to say, [here set out the evir 
dence ;] whereas, in truth and in fact, the said C. D. did not 
[here assign the perjury j hy n^ativinff the false evidence £toen 6y 
the vntnessJ] And so the said A. B., upon his oath aforesaid, 
doth say, that the said E. F. falsely, wickedly, wilfully, and cor- 
ruptly, by his own voluntary act and consent, and of bis own 
wicked mind and disposition, did then and there, in manner and 
form aforesaid, commit wilful and corrupt perjury ; to the great 
displeasure of Almighty God, against the peace oi said Common- 
wealth, and contrary to the form of the statute in such case made 
and provided. Wherefore be. 

For Perjury J on a Trial in the Supreme Judicial Court in a 

civil Action. 

A. B. of B., in the county of S., upon his oath complains, that 
heretofore, to wit, at the Supreme Judicial Court, begun and 
holden at B., withm and for the said county of S., on the 
Tuesday of in the year of our Lord one thousand eight 

hundred and twenty before the honorable I. P. Esq., then 

cUef justice of the same court, a certain issue duly joined in the 
said court, between one C. D. and one E. F., in a certain plea of 
trespass, came on to be tried m due form of law, and was then 
and there tried by a certain jury of the countir. duly sununotied, 
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impanneUed, and sworn between the parties aforesaid ; and that, 
upon the said trial, G. H. of said B., yeoman, appeared as a wit- 
ness on the behalf of the said E. F., the defendant, and was 
duly sworn, and took his oath before the said I. P., chief justice 
as aforesaid, to speak the truth, the whole truth, and nothing but 
the truth, touching the matters in issue on the said trial, he the 
said I. P. having sufficient and competent power and authority 
to admmister the said oath to the said G. H. in that behalf ; and 
that at and upon the said trial, certain questions became and 
were material, in substance as follows, that is to say, [here state 
the material qtiestioru ;] and that the said E. F., being so sworn 
as aforesaid, and bemg then and there lawfully required to de- 
pose the truth in a proceeding in a course of justice, at and upon 
the said trial at the court aforesaid, then and there falsely, wil- 
fully, voluntarily, and corrupdy did say, depose, and swear, 
among other things, in substance and to the effect following, that 
is to say, [here state the evidence tvith proper inuendos ; ] where- 
as, in truth and in fact, [here assi^ the perjury by ne^ativinff 
the evidence.'] And so the said A. B., upon his oath aforesaid, 
doth say, that the said G. H., in manner and form aforesaid, 
did commit wilful and corrupt peijury ; to the great displeasure 
of Almighty Grod, against the peace of said Commonwealth, and 
contrary to the form of die statute in such case made and pro- 
vided. Wherefore &c. 

For Perjury^ an the Trial of an Issue in an Action of As- 
sumpsit. 

A. B. of Szc., upon his oath complains, that at the Supreme 
Judicial Court of said Commonwealth, begun and holden at 
within and for the county of on the Tues- 

day of in the year of our Lord &£c. before the hon- 

orable L P. Esq., then being chief justice of the said court, a 
certain issue duly joined in the said court, between one C. D. 
and one E. F. in a certain plea of the case upon promises, al- 
leged by the said C. D. to have been made by him the said E. F. 
and not performed, in which the said C. D. was plaintiff, and the 
said E. F. was defendant, came on to be tried in due form and 
course of law, and was then and there tried by a certain jury 
of the country in that behalf, duly summoned, impannelled, and 
sworn between the parties aforesaid ; and that upon the trial of 
the said issue so joined between the parties aforesaid, G. H., 
late of in the county of yeoman, appeared as a wit- 

ness for and on behalf of the said C. D., the plaintiff, in the plea 
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abovcmentioned) and was duly sworn and took his oath before 
the said I. P., chief justice as aforesaid of the said Supreme 
Judicial Court, to speak the truth, the whole truth, and nothing 
but the truth, touching and concerning the matters in question in 
the said issue, he the said I. P., chief justice as aforesaid, then 
and there having competent authority to administer the said oath 
to the said G. H. in that behalf; and that upon the trial of the 
said issue, so Joined between the parties aforesaid, certain ques- 
tions then and there became and were material, that is to say, 
[here state the material questions;] and the said G. H., being so 
sworn as aforesaid, and being then and there lawfully required to 
depose the truth in a proceeding in a course of justice, falsely, 
wickedly, wilfully, comipdy, and maliciously contriving and in- 
tending, as much as in him lay, to prevent justice and pervert the 
due course of law, and to cause a verdict to pass against the said 
£. F. on the trial of the said issue, and thereby to subject him 
to the payment of sundry heavy costs, charges, and expenses, 
then and there falsely, wickedly, wilfully, and corruptly, and by 
his own act and consent, did say, depose, swear, and give evi- 
dence, among other things, to and before the said jurors, so sworn 
to try the said issue as atonssaid, and to and before the chief jus- 
tice aforesaid, in substance and to the effect following, that is to 
say, [here set out the false testimony with proper inuendosf] 
whereas, in truth and in fact, [here assign the perjury by n^a- 
tiving the false testimony.] And so the said A. J3., upon his oath 
aforesaid, doth say, that the said G. H. then end there falsely, 
wickediv, wilfully, and corruptly, and b^ his own voluntary act, 
and of his own wicked mind and disposition, in manner and form 
aforesaid, did commit wilful and corrupt peijury ; to the great 
displeasure of Almighty God, in evil example to others to ofiend 
in like case, against the peace of the said Commonwealth, and 
contrary to the form of the statute in such case made and pro- 
vided. Wherefore Sec. 

For Perjury J in taking the Poor Debtors* Oath^ ^. 

S. C. A. of bc.j upon his oath complains, that by the 

consideration of the justices of the Circuit Court of Common 
Pleas for the Middle Circuit, holden at Boston, within and for 
the county of Su&lk, on the last Tuesday of December, in the 
year of our Lord one thousand eight hundred and twelve, the 
said S. C. A. and one J. B. recovered judgment against J. T. of 
M. in the county of W. aforesaid, trader, for the sum of four 
hundred and fifty-seven dollars and seven cents, damaee, and 
twen^-five dollars and fifteen cents, costs of suit ; and mat af- 
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terwardS) to wit, on the fifteenth day of January, in the year of 
our Lord one thousand eight hundred and thirteen, execution of 
said judginent then remaining to be done, they the said S. C. A. 
and J. B. purchased out their writ of execution from the 
clerk's oflSce of the said Circuit Court of Common Pleas for the 
JMiddle Circuit, directed to the sheriff of the said county of W. 
or his deputy, and commanding them or either of them, that of 
the goods, chattels, or lands of the said J. T., within their pre- 
cinct, they cause to be paid and satisfied uato the said S. C. A. 
and die said J. B., at the value thereof in money, the aforesaid 
sums being four hundred and eighty-two dollars and twenty-two 
cents, in the whole, with twenty-five cents more for that writ, and 
thereof also to satisfy himself for his own fees ; and for want of 
goods, chattels, or lands, of the said J. T., to be by said T. 
shown unto him to the acceptance of the said S. C. A. and J. B., 
or foimd within his said precinct, to satisfy the sums aforesaid, 
the said sheriff or his deputy was tlierein commanded to take 
the body of the said J. T., and him commit to the gaol in W., in 
the said county of W., and detain in his custody within the said 
gaol, until he pay the full sums above mentioned, with his the 
said sheriff's or his deputy's fees, or that he be discharged by 
the said S. C. A. and J. B., the creditors, or otherwise by order 
of law ; and the said sheriff or his deputy was therein command- 
ed to make return of said writ, with his dcungs therein, into the 
said Circuit Court of Common Pleas, to be holden at B., with- 
in the county of S. aforesaid, on the fourth Tuesday of March 
then next ; and the said S. C. A. and J. B. then and there de- 
livered the same writ of execution to one A. B., then and ever 
since one of the deputy sherifis for the said county of W., to be 
by him served in due course of law ; and that the said A. B., 
deputy sheriff as aforesaid, afterwards, to wit, on the eighteenth 
day of March, in the year of our Lord one thousand eight hun- 
dred and thirteen, and before the said writ of execution was re- 
turnable, for want of goods, chattels, or lands, of the said J. T., 
found within his precinct, or shown to him by said J. T., arrested 
the body of the said J. T., and him committed to the Common- 
wealth's gaol in W., in the county of W. aforesaid, as by the said 
writ of execution he was commanded. And the said S. C. A., 
upon his oath aforesaid, further complains, that afterwards, to wit, 
00 the eighteenth day of March, in the year of our Lord one thou- 
sand eight hundred and eighteen, he the said J. T. then standing 
committed as aforesaid, by force of the writ of execution afore- 
said, then and there did complain, by a writing under his hand, to 
N. H., under-keeper of the said gaol in W., in the county of W. 
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aforesaid, that he had not estate sufficient to support himself in 
prison, and requested the said N. H. to make application to some 
justice of the peace in said county of W. ior a notification to his 
said creditors, at whose suit he was committed, signifying his de- 
sire to take the benefit of the law provided in behalf of poor 
prisoners ; and thereupon the said N. H., the under-keeper of 
the gaol aforesaid, did then and there apply in writing to A. L. 
Esq., one of the justices of the peace within and for the said 
county of W., therein signifying the complaint aforesaid of tlie 
said J. T. ; and thereupon, on the said eighteenth day of March, 
in the year last aforesaid, the said A. L. made out a notification 
m writing, under his hand and seal, directed to the said S. C. A. 
and J. B., in which he signified to them, the creditors aforessud, 
the desire of the said J. T. to take the privilege and benefit al- 
lowed in and by " an act entitled an act for the relief of poor 
prisoners committed by execution for debt," and therein notified 
them of the time and place appointed for the intended caption of 
the oath prescribed by the statute in such case made and provid- 
ed, which notification was then and there, on the day and year 
last aforesaid, duly served on the said S. C. A. and said J. B. 
thirty days before the time appointed for the caption of the oath 
aforesaid. And the said S. C. A., upon his oath aforesaid, fur- 
ther complains, that afterwards, on the twenty-second day of 
April, in the year last aforesaid, at the gaol aforesaid, in the couo- 
ty of W. aforesaid, (being the time and place appointed in said 
notification for the caption of the oath aforesaid,) A. L. and 
W. C. W. Esqrs., two of the justices of the peace within and 
for the said county of W., each of whom was then of the quo^ 
mm, and disinterested and not related either to the said creditors 
or the debtor, did assemble and call before them the said J. T. 
for the purpose of hearing and examming the said J. T., and 
administering to him the oath aforesaid ; and that he the said 
J. T. did then and there appear before the said two last mention- 
ed justices, (they the same two justices of the quorum then and 
there having sufficient and competent power ana authority to ad- 
minister the said oath to the said J. T. in that behalf,) and that 
he the said J. T. wickedly intending by color and pretext of the 
acts and statutes of the said Commonwealth to deceive and de- 
fraud the said S. C. A. and J. B., his creditors aforesaid, of their 
just debt aforesaid, then and there, to wit, on the twenty-second 
day of April, in the year of our Lord one thousand eight hun- 
dred and eighteen, with force and arms, at W. aforesaid, in the 
county of W. aforesaid, at the gaol aforesaid, before the two 
justices of the quorum aforesaid, falsely, wilfiiUy, maliciously, and 
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corruptly did swear, depose, and declare, on oath, in the words 
following, to wit, " I, J. T., do solemnly swear before Almighty 
God, that I have not any estate, real or personal, in possession, 
reversion, or remainder, sufficient to support myself in prison, or 
to pay prison charges, except the goods and chattels by law ex- 
empted from attachment and execution ; and that I have not, 
fflnce the commencement of this suit against me, or at any other 
time, directly or indirectly, sold, leased, or otherwise conveyed, 
or disposed of to, or intrusted any person or persons whomsoever, 
with all or any part of the estate, real or personal, whereof I 
have been the lawful owner or possessor, with any intent or design 
to secure the same, or to receive, or to expect any profit or ad- 
vantage therefor, or have caused or have suffered to be done any 
thing else whatsoever, whereby any of my creditors may be de- 
frauded ; so help me God : " and that after the taking of the 
said oath, the two justices of the quorum aforesaid made their 
certificate thereof to the said under-keeper of the gaol aforesaid, 
who thereupon then and there discharged the said J. T. from the 
gaol aforesaid to go at large ; whereas, in truth and in fact, after 
the commencement of the said suit against the said J. T. by the 
said S. C. A. and J. B., and before the taking of the said oath, 
and during the confinement of the said J. T. on the execution 
aforesaid, to vnt, on the seventeenth day of April, in the year of 
our Lord one thousand eight hundred and thirteen, he tne said 
J. T. conveyed away a large and valuable real estate, lying in M ., 
in the county aforesaid, consisting of ten acres and one hundred 
and thirteen rods of land, to one A. T., his brother, with intent 
to secure the same to, and in trust for his own use, and defraud 
his just creditors thereof; and which said estate and the full value 
thereof, after his taking the oath aforesaid, he received to his own 
use, and that he the said J. T., at the time of his taking the oath 
aforesaid, had a number of outstanding good and band fide debts 
due to him on notes and accounts, and other personal estate in 
his possession and control, and which, afler his taking the oath 
aforesaid, he collected and recovered to his own use and benefit, 
to the amount of four hundred dollars. And so the said S. C. A., 
upon his oath aforesaid, doth say, that the said J. T., on the said 
twenty-second day of April, in the year of our Lord one thou-, 
sand eight hundred and eighteen, at W. aforesaid, in the county 
aforesaid, on his oath aforesaid, before the two justices of the 
quorum aforesaid, by his own act and concent, and of his own 
wicked and corrupt mind and disposition, in manner and form 
aforesaid, falsely, wickedly, wilfully, and corruptly did commit 
wilfid and corrupt pexjury ; to the great displeasure of Almighty 
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God, in evil and pernicious example in others in like case to of- 
fend, against the peace of the Commonwealth aforesaid, and con- 
trary to the form of the statute in such case made and provid- 
ed.* Wherefore inc. 

The following are the forms of complaints for the crime of 
subomadon of perjury. 

Far Subornation of Perjury , by procuring a Woman to swewr a 
Bastard Chiid upon an innocent JIfan.f 

A. B. of &c., upon his oath complains, that one C. D. 

of &c., single woman, on the day of now last 

past, at B. aforesaid, was pregnant with child, and that said child 
was likely to be born a bastard, and be chargeable to the said 
town of j3. in the said county of S. ; and that on the said 
day of aforesaid, at B. aforesaid, E. F. of B., in the coun- 

ty of S., yeoman, being a person of an evil mind and disposition, 
and wickedly and maliciously contriving and intendiog to deprive 
one G. H., not only bf his good name, fame, and reputation, and 
to put him to great trouble and expense, but also to cause the said 
G. H. to be falsely charged with begetting the said C. D. with 
child, and with being the father of said child with which the said 
C. D. was then and there pregnant as aforesaid, did falsely, 
wickedly, knowingly, wilfully, and corruptly solicit, suborn, and 
procure the said C. D. to go before I. J. Esq., then and still one 
of the justices of the peace in and for the said county of S., du- 
ly and legally empowered and qualified to discharge and perform 
the duties of said office, and make oath that the said G. H. was 
the father of the said child, with which she was then pregnant ; 
and that in consequence, and by the means, encouragement, and 
effects of the said wicked and corrupt subornation and procure- 
ment of the said E. F., she the said C. D. afterwards, to wit, on 
the same day of in the year aforesaid, at said B., in 

the county aforesaid, did go in her proper person before the 
said L J. Esq., being such justice as aforesaid^ and having then 
and there sufficient and competent power and authority to 
administer an oath and take the examination of the said 
C. D. hereinafter mentioned; and the said C. D. was then 
and there sworn before the said I. J. Esq.; and the said 

* This precedent is taken from an indictment drawn by the present Attorney 
General of Maaaachusetts. 

t This precedent ia drawn upon the atatate of Bfaasachusetts. It ia alao good 
at common law.— 2 Chit C. L. 476, 476. 
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C. D. being so sworn as aforesaid, and being then and there law- 
fuOy required to depose the truth in a proceeding in a course of 
justice, by the means and in consequence of the said wicked 
solicitation, subornation, and procurement of the said E. F., did 
then and there, upon her oath aforesaid, before the said I. J., 
being such justice as aforesaid, falsely, wickedly, wilfully, and 
corruptly say, depose, and swear, and give in her examination, in 
writing, and under oatii, as follows, [h&re copy and insert the eay 
amnaiion verbatim^ with proper inuendos ; J whereas, in truth 
and in fact, the said £. F., at the time of soliciting, suborning, 
and procuring the said C. D. corrupdy and falsely to swear as 
aforesaid, well knew that the said G. H. was not the father of 
the said child, widi which she was tlien pregnant as aforesaid. 
And so the said A. B., upon his oath aforesaid, doth complain 
and say, that the said E. F., then and diere, in manner and form 
aforesaid, did falsely, knowingly, wilfully, and corrupdy commit 
subornation of perjury, by wilfully, falsely, knowingly, and cor- 
ruptly suborning and procuring the said C. D. to commit wilful 
and corrupt peijury, in and by her oath aforesaid, in manner and 
form aforesaid; to the great displeasure of Almighty God, 
against the peace and dignity of the said Commonwealth, and 
contrary to the form of the statute in such case made and pro- 
vided. Wherefore &c. 

For endeavoring to suborn a Person to give Evidence on the 
Trial of an Issue in the Supreme Judicial Court.* 

A. B. of Sec., upon his oath complains, that at the 

Supreme Judicial Court, begun and holden at B., within and for 
the county of S., on the Tuesday of in the year of 

our Lord one diousand eight hundred and two, before Isaac Par- 
ker Esq., die chief justice of the said court, a certain issue duly 
joined in the said court between one C. D. and one E. F. in a 
certain plea of trespass, wherein it was alleged, in substance, that 
the said E. F. had, with force and arms, assaulted, beat, bruised, 
wounded, and ill-treated die said C. D., in which the said C. D. 
was plaintiff and the said E. F. was defendant, came on to be 
tried in due form of law, and was then and there tried by a cer- 
tain jury of the countiy in that behalf duly summoned, taken, 
impaunelled, and sworn between the parties aforesaid ; and that 
beJore the trial of the said issue, and during the time the same 
was pending, to wit, on the day of at B. aforesaid, 

* Cr. dt. Comp. 687. This precedent is drawn on the statute of Massacha- 
setts before cited, hot it eonchides also at common law. 
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in the county aforesaid, G. H. of in the county aforesaid, 

grocer, wickedly contriving and intending, as much as in him lay, 
to prevent justice and pervert the due course of law, and intend- 
ing unjustly to aggrieve the said E. F., the defendant above nam- 
ed, and wickedly to cause and procure the said E. F. to be found 
guilty of the premises alleged against him in the said issue, and 
thereby to subject him to the payment of large sums of money 
for the payment of damages and costs to be recovered against 
him in the suit aforesaid, then and there, on the same day and 
year last aforesaid, at B. aforesaid, in the said county of S., did 
unlawfully and wickedly solicit, instigate, and, as much as in him 
lay, wilfully and corrupdy endeavour to persuade and procure 
one I. J. to be and appear as a witness on the part and behalf of 
the said C. D., the plaintiff aforesaid, at the trial of said issue, 
so as aforesaid joined, and, upon the same trial, to commit wilful 
and corrupt perjury, by falsely swearing and giving in evidence 
to and before the jurors of the jury aforesaid, so sworn between 
the parties aforesaid to try the said issue, in substance and to the 
effect following, that is to say, [here insert the evidence tvhich the 
party was instigated to give^ vnth proper inuendos^ if necessary ;] 
whereas, in truth and in fact, [here assign the perjury intended to 
be committed^ by n£gativin^ the false evidence ijUended to be 
given ;] in manifest subversion of Justice, against the peace and 
dignity of the Commonwealth aforesaid, and contrary to the 
form of the statute in such case made and provided. Where- 
fore he. 



PIRACY. 

PiRACT, or robbery upon the high seas, is an offence against 
the universal law of society. As the pirate has renounced all 
the benefits of society and government, and has reduced himself 
to the savage state of nature by declaring w^r against all man- 
kind, all mankind must declare war against him.* F^iracy, by 
common law, is the committing of those acts of robbery and de- 
predation upon the high seas, which, if committed upon the land, 
would amount to felony there.f 

• 4 Bla. Cora. 71. f 1 Hawk. P. C. 100. 
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By the 8th section of the act of the Congres of the 
United States, passed the 30th of April, 1790,* made << for the 
punishment of certain crimes against the United States,'^ it b 
enacted, ^* that if any person or persons shall commit, upon the 
high seas, or in any river, haven, basin, or bay, out of the juris- 
diction of any particular state, murder or robbery, or any other 
oflfence, which, if committed within the body of a county, would, 
by the laws of the United States, be punishable with death ; or 
if any captain or mariner of any ship or other vessel, shall pirati- 
cally and feloniously run away with such ship or vessel, or any 
goods or merchandise, to the value of fifty dollars ; or yield up 
such ship or vessel voluntarily to any pirate ; or if any seaman 
shall lay violent hands upon his commander, thereby to hinder 
and prevent his fighting in defence of his ship or goods commit- 
ted to his trust, or shall make a revolt in the ship," he shall suffer 
deadi. And it is provided in the same section of the act, that 
the trial of crimes, committed on the high seas, or in any place 
out of the jurisdiction of any particular state, shall be in the dis- 
trict where the offender is apprehended, or into which he may 
first be brought. By the 9di and 1 0th sections of the same act, 
persons committing piracy, under color of any commission from 
a foreign prince or state, or on pretence of authority from any 
person ; and also accessaries to a piracy before the fact, are to 
be punished with death ; and by the 11th section of the same 
act, accessaries to a piracy after the fact, are to be punished by 
fine and imprisonment. 

By the 33d section of the act of the Congress of the United 
States " to establish the judicial courts of the United States,"f it 
is thus enacted : " that for any crime or offence against the Uni- 
ted States, the offender may, by any justice or judge of the 
United States, or by any justice of the peace, or other magistrate 
of any of the United States, where he may be found, agreeably 
to the usual mode of process against offenders in such state, and 
at the expense of the United States, be arrested and imprisoned, 
or bailed, as the case may be, for trial before such court of the 

* 1 United States Laws, 102. f Id* 72. 
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United States, as by this act has cognizance of the ofl^ce, and 
copies of the process shall be returned as speedily as may be, 
into the clerk's office of such court, together with the recogni* 
sances of tiie witnesses for their appearance to testify in the 
case ; which recognisances the magistrate, before whom the ex- 
amination shall be, may require, on pain of impnsonment.'' 

It appears by tlie act last above cited, tliat justices of the 
peace, in tlie several states, have the same powers as to exam- 
ining, bailing, or committing offenders against the laws of the 
United States, that they have and may exercise in their own 
particular states. The examinations, and other proceedings 
against these offenders, are generally before the Circuit or Di^ 
trict Judge of the United States, when tliey reside within a rea- 
sonable distance from the place where tlie offenders are arrested 
or first brought into tlie United States ; but when that is not the 
case, justices of the peace are required to discharge tliese dudes. 
It is to be observed, that when justices of the peace issue their 
processes upon this law, against offenders, for the breach of the 
laws of the United States, they must make out and issue thdr 
processes and precepts " in the name of the United Stales," and 
not in the name of the state within which diey reside. It has 
been so decided in the Circuit Court of the United States in 
Massachusetts. 

The following are forms of complaints for the crime of piracy. 

Against several^ for piratically aUackingy taking, and carrying 
away a Ship, and certain Ooods on board the same. 

United States of America. 

MoiMtihuaetts DUtriet, To one of the Justices of the Peeee wiAia 

and for the County of Suffolk, in the State of Maasachuaetta, and widon die 
MaaaachusettB District 

A. B. of B., within the District aforesaid, mariner, upon his oadi 
complains, that C. D., late of said B., mariner, [and eight others, 
with the like addiiions^"] on witli force and arms, upon the 

high sea, out of the jurisdiction of any particular state, did piratical- 
ly and feloniously set upon, board, break, and enter a certain mer- 
chant ship, called the Grovernor Strong, tlien being a ship belong- 
ing exclusively to citizens of the United States, to the said A. S., 
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the oomplainent, as jet unkoowD, and then and there piraticaDy and 
feloniously did assault certain mariners, whose names to the said 
A. B. are also yet unknown, in the same ship, and in the peace 
of the said United States then and tliere being ; and did then 
' and there, ujk)u die high sea aforesaid, out of the jurisdicdon of 
any pardcular state, ])iradcaUy and feloniously put the said mari- 
ners in great fear and bodily danger of their hves ; and the said 
merchant ship, and Uie apparel and tackle of the same, of the 
value of three thousand dollars, together with seventy chests of 
opium, of the value of five djousand dollars, then being in and 
on board the same ship, of die goods and chatteb of ccrtaia 
cidzens of the United States, to the said A. B. yet unknown ; 
and then and there upon die high sea aforesaid, out of the juris* 
diction of any (nurticular state, being under die care and custody* 
and in die possession of the mariners aforesaid, they the said 
C. D. [and the others^ naming ^/eem,] from the care, custody, 
and possession of the mariners aforesaid, then and there, to wit, 
upon the high sea aforesaid, out of die jnrisdicdon of any pardcu- 
lar state, piratically, feloniously, and by force and violence, and 
against the will of die mariners aforesaid, did steal, rob, take, and 
run away with ; against the peace of said Uuited States, and 
contrary to the form of the statute thereof, in such case made 
and provided. And die said A. B., upon his oadi aforesaid, 
further complains, and gives the said justice to be informed, that 
the said C. D. [and the others^ natning ^Aem,] die ofienders afore- 
said, were first Drought into B. aforesaid, m the said district of 
Massachusetts, after die commission of said offence ; and that 
the said district of Massachusetts is the district into which they 
were first brought. Wherefore &c. 

For pmUicaBy running away with a Vesadf by the Mariners qf 

tlte same Vessel. 

A. B. of B., aforesaid &c., upon his oath complains, that 
C. D. and [ten otliers, naming t/ie^/i, and giving to eacli Ris prop- 
er addition^ on die day of &c., they the said C. D. 
[and tlie otners'] then being mariners of, in, and on board a cer- 
tain vessel of tne said United States, called the Plattsburg, be- 
longing and appertaining exclusively to certain cidzens of the 
said dntted States, (whose names to the said A. B. are as yet 
unknown,) with force and arms, at and upon the high sea, out of 
the jurisdiction of any particular state, in and on board of the 
said vessel, whereof one W. H. was then and there master and 
commander ; the same vessel, and the tackle, apparel, and furni- 
ture thereof, of the value of ten thousand dollars, and certain 
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goods and merchandise, to wit, [here itate Ae articles^ and aOege 
the value of eocA,] all being then and there the goods, and chat- 
tels, and property of certain citizens of the United States, to the 
said A. B. as yet unknown, then and there being laden on board 
said vessel, called the Plattsburg ; then and there upon the high 
sea aforesaid, out of the jurisdiction of any particular state, with 
force and arms as aforesaid, piratically and teloniously did steal, 
take, and run away with ; tiiey the said C. D. [and the othen^'] 
being then and there mariners of the said vessel, and in and on 
board thereof, upon the high sea aforesaid, and out of the juris- 
diction of any particular state ; against the peace of the said 
United States, and contrary to the form of the statute of the 
Congress of the said United States in such case made and pro- 
vided. [Then go on to allege that the offenders were first 
brought intOj or first arrested in this district^ as in the conclusion 
of the preceding precedentJ]* Wherefore &c. 
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ft 

PoLTOAMT, corrupdy called bigamy^ is the ofience of having a 
plurality of wives at once.f By the statute of this Common- 
wealth of 17th of February, 1785,J it is enacted, " that if any 
person within this Commonwealth, being married, or who hereaf- 
ter shall marry, shall marry any person, the former husband or 
wife being alive, or who shall continue to live so married,'' such 
person shall suffer the infamous punishments mendoned in the 
statute. In this act there are three provisos, creating excep- 
tions to its general provisions. 1. That it shall not extend to any 
person whose husband or wife shall be continually remaining be- 
yond sea, by the space of seven years together ; or whose hus- 
band or wife shall absent him or herself the one from the other, 

* The two foregoing precedents may be adapted to aU the other cases which 
are contemplated, or which may occur under the act of congress for the pun- 
ishment of piracy, using m the forms the precise words of tiie statute which are 
applicable to the case. 

t4Bla. Com. 163. See also 1 Hale, 692, 698, 694; Hawk. b. 2, c. 24; 
1 East, P. C. 464. 
i Stat 1784, chap. 40. 
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by the space of seven years together ; the one of them, in either 
case, not knowing the other to be alive within that time. 2. That 
the act, or any thing therein contained, shall not extend to the 
wife of any married man, who shall willingly absent himself from 
his said wife, by the space of seven years together, without mak- 
ing suitable provision for her support and maintenance in the 
mean time, if it shall be in his power so to do. 3. That 
the act, or any thing therein contained, shall not extend to any 
person that is or shall be, at the time of such marriage, divorced, 
by sentence of any court whatsoever, which has or may have 
legal jurisdiction for that purpose, unless such person is the guilty 
cause of such divorce ; nor to any person for or by reason of any 
former marriage had or made, or hereafter to be had or made, 
within the age of consent. And the statute further enacts, that 
the offenders may be tried and punished in the county where they 
may be apprehended, in the same manner as if the offence had 
been committed in such county. The provisions of this statute 
appear to be similar, as to the offence and the exceptions to it, as 
those of the ancient English statutes relative to the same offence, 
but not as to the punishment. By the statute of 1 James I. 
polygamy was made a capital offence ; but by a recent statute of 
35 Geo. III. the same penalties are to be inflicted for polygamy 
as in cases of petit larceny ! ! ! 

Form of a Complaint for Polygamy, 

A. B. of B. Ssc., upon his oath complains, that C. D. of 
&c., on the day of at B. in the county afore- 

said, did marry one E. F., spinster, and the said E. F. then and 
there had for his wife ; and that the said C. D. afterwards, to 
wit, on the day of he. at B. aforesaid, in the coun- 

ty aforesaid, did marry and take to wife one I. J., widow, and to 
the said I. J. was then and there married ; the said E. F., his 
former wife, being then and there living and in full life ; against 
the peace of said Commonwealth, and contrary to the form of 
the statute in such case made and provided. Wherefore &;c. 
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The sale of '^ diseased, corrupted, contagious, or unwholesome 
provisions, whetlier for meat or drink, knowing the same, without 
making it known lo tlie buyer," is severely punished by a stat- 
ute of this ComraonwealtJj, passed tlie 8th of March, 1785.* 

Tlie giving of any person unwholesome victuals, not fit for 
man to eat, for the sake of gain, or from malice or deceit, is un- 
doubtedly a misdemeanor at common law, and an indictable of- 
fence, f It is not necessary to s«n forth in the complaint what 
the materials were, which rendered the provisions noxious or un- 
wholesome ; nor is it necessary to allege, that the defendant in- 
tended to injure the health of the party to whom the unwhole- 
some provisions were sold. J 

Form of a ComplavfU for selling unwIu>lesome Proviiions: On 
the Statute of Massachusetts above quoted. 

A. B. of &c., upon his oatli complains, tiiat C. D. of 

S^., on the day of &;c., at B. aforesaid, in 

the county aforesaid, being an evilly disposed person, from mo- 
tives of avarice and filtliy lucre, was induced to sell, and did sell 
to one E. F. a certain quantity of diseased, corrupted, conta- 
gious, and unwholsome provisions for meat ; that is to say, one 
hundred ))ounds weight of diseased, comipted, contagious, and 
unwholesome beef, knowing the same to be diseased, corrupted, . 
contagious, and unwholesome, without making it known to him 
the said £. F., the buyer thereof; to the great damage of him 
the said E. F., against the peace of said Commonwealth, and 
contrary to the form of tlie statute in such case made and pro- 
vided. Wherefore tec. 

* SUt 1784, chap. 60. f 2 East, P. C. 822. t > M. fc S. 16. 



RAPE. 36d 

RAPE, 

▲ITS 
THE UNLAWFUL CARNAL KNOWLEDGE OF FEMALE CHILDREN. 

These two offences are blended together in their nature, and 
are phced upon the same ground by the English statutes,^ and 
by the statute of this Commonwealth of 1805, chap. 97. 

Rape is the unlawful carnal knowledge of a woman, by force 
and agamst her will. For the evidence necessary to prove what 
the law terms carnal knotdedgCf the reader is referred to 12 
Coke's Rep. 37.— Hawk. b. 1, c. 41, s. 3.— 1 Hale, 628.— 
1 East, P. C. 439.-2 Leach, 864. 

It is the essential feature of this crime, that it must be against 
the will of the female on whom it is committed ; and its atrocity 
is not mitigated by showing that she yielded to violence, if her 
consent was obtained by duress or threats of murder. Nor will 
any subsequent acquiescence on her part excuse the guilt of the 
ravisher. The fact, that the person ravished is a common pros- 
titute, does not diminish the guilt of the ravisher, because she is 
still under the protection of the law, and must not be deprived of 
the opportunity of repentance. Formerly it was held to be no 
rape for a man to have forcible knowledge of his own concubbe, 
but the law now presumes the possibility of her return to virtue.f 
A man cannot be guilty of rape on his own wife, for the matri- 
monial consent cannot be retracted,]: but he may be criminal in 
aiding and abetting others in such a design.^ 

An who are present, of either sex, aiding in the perpetration 
of rape, are principals, and liable to the same punishment. || And 
though a male infant, under the age of fourteen years, is pre- 
sumed to be incapable of committing a rape, yet he may be 
guilty as an abetter, if shown to possess a mischievous discre- 
tion.ir 

* 1 East, P. C. 484. f Hawk. b. I, c. 41, s. 6 & 7. ( 1 Hale, 629. 

§ 1 Haig. St. Tr. 888. || Hawk. b. 1, c. 41, a. 10. IT Hale, 680. 
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As rape is a capital offence, the magistrate before whom the 
examination takes place has no power to bail the party accused^ 
but must commit him, as in all other capital offences, upon such 
evidence being produced before him as renders it probable that 
the crime has been committed. 

The party ravished is, in all cases, a competent mtness, thoagh 
the jury, upon the trial, are to judge of the credit due to her 
testimony. And where the husband is charged with aiding in a 
rape on his wife, she, contrary to the general rules of evidence, 
may be examined as a witness agamst him.* 

This detestable crime has been, in most countries, punished 
with death. It was so punished by the Jewish law, in case the 
damsel was betrothed to another man.f By the civil law it is pun- 
ished with death and the confiscation of goods.{ It is now a 
capital ofience by the laws of England, and by the statute of this 
Commonwealth before cited. 

It is not requisite, in this place, to discuss the evidence neces- 
sary to prove the guilt of the perpetrator of this crime. It de- 
pends upon the circumstances of each case, and cannot be re- 
duced to rules. . Whoever may have occasion to understand the 
present state of the law upon this subject, must consult the trea- 
tises of Coke, Hale, Hawkins, Blackstone, East, Chitty, and a 
book lately published upon the law of crimes by Russell. He 
will, in these books, find the whole subject amply treated and 
explained. 

There are, however, some general rules, which it will always 
be safe to observe. It is said by Lord Hale, that this accusatioa 
is easily to be made, hard to be proved, and harder to be defend- 
ed by the party accused, notwithstanding his innocence; and 
he adduces two instances, within his own knowledge, where the 
evidence was most positive against the prisoners, in one of which 
it was physically impossible that he could be guilty.^ If the 
prosecutrix be of good fame ; if she presently discover the of> 
fence, and make search for the offender ; if the par^ accused 

• 1 Hale, 629; 1 Haig. St Tr. 888. f Deut xzU. 25. 

1 4 Bla. Com. 210. § 1 Hale, 686, 686. 
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flee ; these and die like circumstances give greater probability to 
her evidence ; but, on the contrary, if she be of evil fame, and 
stand unsupported by others ; if she conceal the injury for any 
considerable time after she has opportunity to complain ; if the 
place, where the fact was alleged to be committed, be where it 
was possible she might have been heard, and she make no outcry ; 
to which ought to be added another circumstance equally strong, 
if the prosecutrix voluntarily continue her acquaintance and fa- 
miliar or friendly intercourse with the accused, after the fact, 
without instituting a prosecution against him, these and the like 
circumstances carry a strong, but not a conclusive presumption 
that her story b fictitious.* 

A rape upon children under the age of ten years, whether 
with or without their consent, was made a capital offence as early 
as the reign of Queen Elizabeth ; and the statute of this Com- 
monwea]th,f which enacts, *' that if any person shall unlawfully 
and carnally know and abuse any woman child under the age of 
ten yearSf^* shall suffer the punishment of death, is in the very 
words of the statute of 18th Elizabeth, c. 7, s. 4. It is said that 
the carnal knowledge of infants under the age of ten years, 
seems rather to be a new felony, created by statute, than a rape, 
which implies a carnal knowledge against the wiU of the.party.j; 
Under the statute above quoted, the consent or resistance of the 
infant is altogether immaterial.^ In drawing the complaint upon 
the statute, the words of it, to wit, " feloniously, unlawfully, and 
carnally knew and abused " the party injured, bebg under the 
age of ten years, must be used, omitting the word " ravished," 
which implies violence. || 

As to the testimony of the party aggrieved, if the rape be 
charged to be committed upon an infant under the age of ten 
years, the rule adopted as to the admissibility of children, in oth- 
er cases, is applicable to this, viz. that the admissibility of chil- 

• 1 Hale, 638 ; 4 Bla. Com. 218. f Statute 1806, chap. 97. 

1 1 East, P. C. 486. § Id. 

II By an additional Statute 1816, chap. 86, the punishment for an assault with 
intent to conmiit this offence is increased to confinement to hard labor for 
any term of yean or for life, according to the aggr a v ati on of the offence, at 
the ^scretioD of the court. 
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dren is r^ulated, not by their age, but by their apparent 
and understanding.* The law, as now established, resolting from 
all the cases decided in England, will be found in 1 East, P. C. 
chap. 10, s. 5 ; the sum of which is, that children of any age 
may be examiued upon oath, if capable of distinguishing between 
good and evil ; but that they cannot be examined, in any case, 
without oath.f 

Farm of a Complaint for a Rape. 

A. B. of be., upon his oath complains, that C. D., late 

of &c., on the day of now last past, with . 

force and arms, at B. aforesaid, in the county aforesaid, in and 
upon one E. F., in the peace of the said Commonwealth then 
and there being, violently and feloniously did make an assault^ 
and her the said E. F. then and there feloniously did ravish and 
carnally know, by force and against her will; against the peace 
of said Commonwealth, and conUtuar to the form of the statute 
in such case made and provided. Wherefore &cc. 

For carnally knomng and abusing a Female ChUd^ under the 

^e of ten Tears, 

A. B. of &c., upon his oath complains, that C. D. of 

said B., laborer, on the day of Sic., with force and 

arms, at B. aforesaid, in the county aforesaid, m and upon one 
E. F., spinster, a woman child under the age of ten years, to 
wit, of the age of nine years, in the peace of said Common- 
wealth then and there being, feloniously did make an assault, and 
her the said E. F. then and there wickedly, unlawfully, and fe- 
loniously did camallv know and abuse ; against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore &c. 

^ Fhil. Evid. 15, and cases there quoted. f P^ E^id. 15. 
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Rescue is the forcibly freeing another from an arrest or im* 

prisonment ; and is generally the same offence in the stranger 
committing it, as it would have been in a gaoler to have permit- 
ted a voluntaiy escape. A rescue, therefore, of one appre- 
hended for felony, is felony ; and for a misdemeanor, a misde- 
meanor.* To constitute a rescue, the party rescued must be in 
actual custody. A prisoner, who breaks gaol, may be arraigned 
for that crime before he is convicted of the crime for which he 
was originally committed ; but a stranger, or third person, who 
rescues a felon, cannot be found guilty before the felon is convict* 
ed-t 

The complaint must set forth the nature and cause of the 
imprisonment, and the special circumstances of the fact in ques- 
tion.]; 

JWm of a Complaint for rescuing a Person in Custody of a 

Constable^ under a Justice^s Warrant. 

A. B. of B. &z;c., upon his oath complains, that C. D. Esq., 
then and now one of the justices of the peace, in and for the 
counly of S., duly quali6ed and empowered to perform the du- 
ties of that office, did make his certain warrant m writine, under 
his hand and seal, directed to any of the constables of the town 
of in the county aforesaid, by which said warrant the con* 

stables aforesaid were commanded to take the body of E. F., 
late of &z;c., and bring him before the said C. L). to be ex- 

amined concerning an assault said to have been made and onn- 
mitted by him the said E. F. upon one G. H. of &c., 

which said warrant was afterwards, to wit, on be. at 

be., delivered to one I. J., one of the constables of the said 
town of duly appointed and qualified to dischai^e and per- 

form the duties of that office, to be by him executed in due form 
of law ; and that the said I. J., so being constable as aforesaid, 
afterwards, to wit, on at be. aforesaid, by virtue of 

the said warrant, did take and arrest the said E. F. for the cause 
aforesaid ; and him the said E. F. the said I. J. in his custody, 
by virtue of said warrant, then and there had ; and that the said 

* 4 Bla. Com. 181 ; 1 Bfass. Laws, 219. 
t Hawk. b. 2, c. 21, 8. 8. tl<>**«^* 
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E. F., late of 8zx^., and K. L., late of be., weD 

knowing the said E. F/so to be arrested as aforesaid, afterwards, 
to wit, on the said day of at B. aforesaid, with force 

and arms, in and upon the said I. J., the constable aforesaid, then 
and there being in the peace of the said Commonwealth, and in 
the due and lawful execution of his said office, did make an as- 
sault, and him the said I. J. did then and there beat and abuse, 
and that the said K. L. him the said E. F., out of the custody 
of him the said 1. J., and against the will of the said I. J., then 
and there unlawfully did rescue and put at large, to go whither he 
would ; and that the said E. F. himself, out of the custody of 
the said I. J., and against his will, then and there unlawfully did 
rescue and escape at large to go where he would ; to the great 
damage of him the said I. J., and against the peace and digni^ 
of the Commonwealth aforesaid. Wherefore &c. 

For rescuing Goods distrained for Rent. 

A. B. of B. be., upon his oath complains, that on at 

be., in due form of law, he took and distrained one chest 
of draws, of the value of four dollars, and one feather bed, of 
the value of seven dollars, of the goods and chattels of one C. D., 
then being in a certain lodging room in the dwelling-house of him 
the said A. B., situate in the said town of B. and coun^ afore- 
said, which same distress was taken by him the said A. B., for 
the sum of ten dollars, being the sum due for rent, for one whole 
year, in arrear from the said C. D. to him the said A. B. for the 
lodging aforesaid ; and that the said A. B. the said goods and 
chattels then and there had and detained in his custody for the 
cause aforesaid ; and the said A. B., upon his oath aforesaid, 
further complains, that E. F., late of said B., in the county of 
S., yeoman, afterwards, to wit, on the said day of 

in the year aforesaid, with force and arms, at B. aforesaid, in the 
county aforesaid, the said goods and chattels, so as aforesaid by 
him the said A. B. taken and distrained, and in the custody of 
him the said A. B. then and there bemg, from and out of the 
custody, and against the will of him the said A. B. then and there 
unlawuilly and injuriously did rescue, take, and carry awa^ ; the 
said sum of ten dollars for the rent in arrear, as aforesaid due, 
nor any part thereof being paid ; and other wrongs then and there 
did ; to the great damage of the said A. B., and against the 
peace and dignity of the Commonwealdi aforesaid. Where- 
fore &c. 
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RIOTS, ROUTS, AND UNLAWFUL ASSEMBUES. 

A RIOT is a tumultuous disturbance of the peace, by three 
persons, or more, assembling together of their own authority, 
with an intent mutually to assist each other against any who shall 
oppose them, in the execution of some enterprise of a private 
nature ; and afterwards actually executing the same in a violent 
and turbulent manner, to the terror of the people, whether the 
act intended were of itself lawful or unlawful.* 

Therefore to constitute a riot, it is necessary that three persons, 
at least, should unite ; and if a number of persons be charged 
with a riot, and all be acquitted but two, unless they are charg- 
ed to have been associated with others unknown, no judgment 
can be given against the two that are convicted.f To constitute 
a riot, the parties must act without any authority to give color to 
their proceedings ; for a sheriff, constable, or even a private in- 
dividual, is not only permitted, but enjoined to raise a number of 
people to suppress enemies or rioters. The intention also, with 
which the parties act, must be unlawful. For if a sudden dis- 
turbance arise among persons met together for an innocent pur- 
pose, they will be guilty of an affiay only. But if they form 
parties, and engage in any violent proceeding, with promises of 
mutual assistance ; or if they are impelled, by a sudden disposi- 
tion, to demolish a house or other building, there can be no doubt 
they are rioters, and will not be excused by the propriety of their 
original design. 

The enterprise must be accompanied with some ofier of vio- 
lence, either to the person or possessions of some individual, as 
by beating him, or forcing him to quit the possession of his lands 
or goods ; and hence it follows, that persons riding together with 
unusual weapons, or otherwise assembling together in such a 
manner as will naturally excite terror in the people, without any 
offer of violence to the person or possessions of another, are not 

* Hawk. b. 1, c. 66, 8. 1. 

t See an act of AMembly of PenniylvBiiia, passed 1706, as to riots« See al« 
00 Read's Digest, 844 ; Hawk. b. 1, c. 66, s. 8. 
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gui]^ of a riot, but only of an unlawful assembly. TransactioDS 
accompanied with actual force or violence, or at least with an 
apparent tendency thereto ; and which are apt to strike terror 
mto the people, as to the show of armor, threatening speeches, 
or turbulent gestures, will amount to a riot ; for every such of- 
fence must be laid to be done to the terror of the people. 

The injury to be redressed must be of a private nature, and 
such as relates to the interests or disputes of particular persons ; 
as to obtain possession of lands, the title to which is in dispute.* 
And it is not material whether the act intended to be done by 
such an assembly be lawful or unlawful ; from whence it follows, 
that if more than three persons assist a man to make a forcible 
entry into lands, to which one of them has a good right of entry; 
or if the like number, in a violent and tumultuous manner, join 
together to remove a nuisance, which may be lawfully done in a 
peaceabl^ manner, they are as much rioters, as if the act in- 
tended to be done by them was unlawful ; for the law does not 
suffer persons to seek redress of their private wrongs by danger- 
ous disturbances of the public peace.f 

By a statute of Massachusetts of the 28th of October, 1786, 
(called " the riot act,") it is enacted, " that if any persons, to the 
number of twelve, or more, being armed with clubs or other 
weapons, or if any number of persons, consisting of thirty or 
more, shall be unlawfully, riotously, routously, or tumultuously 
assembled, any justice of the peace, sheriff, or deputy sheriff of 
the county, or constable of the. town, shall, among the rioters, or 
as near to them as he can safely come, command silence while 
proclamation is making, and shall openly make proclamation," 
in tlie form of words given in the statute ; '' and if such per- 
sons, assembled as aforesaid, shall not disperse themselves 
within one hour after proclamation made, or attempted to be 
made as aforesaid, it shall be lawful for every such officer to 
command sufficient aid ; and he shall seize such persons, who 
shall be had before a justice of the peace. Sec. ; " and by the 
statute the justices and other officers are further empowered to 

* Hawk. b. 1, c. 65, a. 4, 6. f Hawk. b. 1, c. 66, a. 7. 
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require the aid of a sufficient number of persons in arms, if any 
of the rioters appear witli arms ; and if any of the rioters shall 
be killed or wounded by reason of his resistance of the officers* 
the officers and their assistants shall be held guiltless. The 
act provides other penalties for refusing to assist the officers, and 
for the unlawfully continuing together of the rioters for an hour 
after proclamation is made. 

This statute is copied substantially, and (as it respects the de- 
scription of the offence,) nearly in the words of the statute of 
1 Geo. I. St. 2, c. 6 ; also called " the riot act," which latter stat- 
ute makes the offence capital ; the penalties of former statutes 
having been found insufficient to restrain the rage of the popu- 
lace from breaking out into dangerous tumults, whenever they 
think they are oppressed by any real or pretended grievance.* 

A rout is a disturbance of the peace by persons assembling to- 
gether with an intention to do a thing, which, if It be executed, 
vnil make them rioters, and actually making a motion towards 
the execution thereof. And it agrees with a riot, as to all the 
particulars necessary to constitute that ofTence, except only in this, 
that it may be a complete offence without the execution of the 
intended enterprise.f 

An unlawful assembly is a disturbance of the peace by persons 
barely assembled together, with an intention to do a thing which, 
if it were executed, would make them rioters ; but neither actu- 
ally executing it, nor making a modon towards the execution of 
It. This definition Hawkins thinks to be much too narrow, and 
adds, " that any meeting whatsoever of great numbers of people 
with such circumstances of terror, as cannot but endanger the 
public peace, and raise fears and jealousies among the people," 
seems properly to be called an unlawful assembly — ^for no one 
can foresee what may be the event of such an assembly.]: 

At common law, sheriffs and other peace officers are both per- 
mitted and required to do all in their power towards suppressing 
a riot, and to call upon others for assistance, which it is their du^ 
to render. Private individuals, also, may arrest the progress of 
those who are coming to assist or join in the tumult.^ 

^ Hawk. b. I, c 65, a. 56. t Id. 8. 8. X I^- 0* 9* $ I^* >• 1I« 
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The following are forms of complaints for the crimes of riots, 
routs, and unlawful assemblies 

For a Riot and AssavlL 

A. B. of B., &ic. upon his oath complains, that C. D., E. F., 
and G. H., all of &,c., laborers, together with divers oth- 

er evil disposed persons, to the number of ten, whose names to 
him the said A. B. are as yet unknown, on the daj of 

&c., with force and arms, at B aforesaid, in the county 
aforesaid, did unlawfully, riotously, and routously assemble and 
gather together, to disturb the peace of the said Commonwealth ; 
and being then and there so assembled and gathered together, in 
and upon one I. J., in the peace of the said Commonwealth th^ 
and there being, unlawfully, riotously, and routously did make an 
assault, and him the said I. J. did then and there unlawfully, ri- 
otously, and routously beat, wound, and ill treat, so that his life 
was thereby greatly endangered ; and other wrongs then and 
there unlawfully, riotously, and routously did and committed ; 
to the great damage of him the said I. J., to the great terror of 
the people, and against the peace and dignity of the Conamon- 
wealth aforesaid. Wherefore &x;. 

For a Riotf Assault^ and False Imprisonment. 

[^The same form as in the next preceding precedent ^ until you 
come to the wordsy ^' so thai his life was thereby greatly endanr 
geredy^^ after which add,"] and him the said A. B., men and there, 
with force and arms, unlawfully, riotously, routously, and injuri- 
ously, against the will of him the said A B., and contrary to the 
laws of this Commonwealth, without any legal warrant, authority, 
or justifiable or probable cause whatsoever therefor, did imprison 
and detain in prison, for the space of six hours then next follow- 
ing, and other wrongs to the said A. B. they the said C. D., 
E. F., and G. H., then and there, unlawfully, riotously, and 
routously did and committed ; to the terror of the people, to the 
great damage of him the said A. B., and aeainst the peace and 
dignity of the Commonwealth aforesaid. Wherefore be. 

For riotously assembling to prevent the Execution of an Act of 
the Legislature^ relative to the Revenue. 

A. B. of B. &CC., upon his oath complains, that C. D., E. F., 
and G. H., together with divers others, to wit, fifty other persons, 
to him the said A. B. unknown, being riotous persons and disturb- 
ers of the peace, on at &c., unlawfully, riotously, and tu- 
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multuously did assemble and gather together to disturb the peace 
of the said Commonwealth, and with an intent unlawfully and tu- 
multuously to obstruct and hinder the execution of a certain act 
or law of the Legislature of this Commonwealth, made and pass- 
ed on the day of « &m;., entitled " An act" &c. [set 
out the title of the act^l and being so assembled and gathered 
together, the said C. D., E. F., and 6. H., and the said other 
persons, to the said A. B. unknown, then and diere unlawfully, 
riotously, and tumultuously remained and continued together, mak- 
ing great noise, and committing great violences and disturban- 
ces for the space of four hqurs ; to the great terror of the peo- 
ple, to the evil example of all others in like case to offend, and 
aeainst the peace and dignity of the Commonwealth aforesaid. 
Wherefore &c. 

For a Riot in the Theatre^ and preventing the Performance of 

the Play. 

A. B. of B. &c., upon his oath complains, that C. D., E. F., 
and G. H., together with other evil disposed and riotous persons, 
to the number of twenty, to the said A. B. unknown, on 
at &c., with force and arms, unlawfully, riotously, and tu- 

multuously did assemble and gather together to disturb the peace 
of said Commonwealth, at and in a certain theatre in B. afore- 
said, called the Boston Theatre, and being so assembled and 
gathered together in the said theatre, then and there made and 
raised, and caused and procured to be made and raised a great 
noise, riot, tumult, and disturbance, in order to obstruct, and for 
the purpose of obstructing, preventing, and hindering the perform- 
ance of the exhibition of a certain play, called '^ die Merchant of 
Venice," in the said theatre, which said play was appointed by the 
managers of said theatre to be then and there acted and per- 
formed at and in the said theatre on that day, according to. pub- 
lic nodce thereof in that behalf given ; they the said managers of 
said theatre, then and there having lawful power, license, and 
authority for that purpose ; and that tlie said C. D., E. F., 
G. H., and the said other persons, to the said A. B. unknown, 
did then and there, with force as aforesaid, unlawfully, tumultu- 
ously, and riotously obstruct, prevent, and totally hinder the said 
play from being then and there acted and performed at and in 
die said dieatre ; to the great terror of the people, and of 
the persons then and there peaceably assembled and com- 
posing the audience at and in the said theatre, to the great loss, 
damage, and injury of the said managers of said theatre, and 
against the peace and dignity of the Commonwealdi aforesaid. 
Wherefore fac. 
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For riotously assembling and hanging the Effigy of a Person. 

A. B. of B. &c., upon his oath complains, that C. D., E. F., 
and G. JI., together with divers other evil disposed and riotous 

E arsons, to the number of twenty, to the said A. B. unknown, 
eing of unruly and turbulent tempers and dispositions, and un- 
lawfully, wilfully, and maliciously intending to disquiet and ter^ 
rify one I. J., on at &c., with force and arms, un- 

lawfully, tumultuously, and riotously did assemble and meet to- 
gether to break and disturb the peace of said Commonwealth, 
and being so assembled as aforesaid, a certain wooden gallows, 
in the highway there and near to the dwelling-house of the said 
1. J. unlawfully, tumultuously, riotously, and maliciously did 
erect ; and a certain figure, resembling a man, as and for die ef- 
figy of the said I. J., then and there unlawfully, maliciously, and 
riotously did hang and affix to the said gallows ; and did then 
and there threaten the said I. J. to hang him up alive, and did then 
and there, for the space of three hours, make a great noise and 
disturbance of the peace ; to the great terror ol the said L J. 
and of the people there and thereabouts residing and inhabiting, 
to the great damage of him the said L J., and against the 
peace and dignity of the Commonwealth aforesaid. Where- 
fore &c. 

For a Riot and pulling dovm an Out-House. 

A. B. of B. 8ic., upon his oath complains, that C. D., £. F., 
and G. H., together with other evil disposed and riotous persons, 
to the number of ten, to the said A. B. unknown, on at 

with force and arms, to wit, with sticks, staves, and other 
offensive weapons, did unlawfully, riotously, and routously assem- 
ble and gathered together to disturb the peace of said Commoo- 
wealth ; and being so assembled and gathered together, acertab 
building and out-house, in the possession and lawful occupation 
of him the said A. B., then and there unlawfully, riotously, and 
routously did pull down, remove, break, and destroy, and other 
wrongs then and there did ; to the great disturbance and terror 
of the people tliere residing, to the great damage of him the said 
A. B., ana against the peace and dignity of the Commonwealth 
aforesaid. Wherefore Szc. 

For a Riot in a House, and assaulting a Lodger. 

A. B. of B. &cc., upon his oatli complains, that C. D., E. F., 
and G. H., together with divers other evil disposed and riotous 
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people, to the number of six, to the said A. B. yet unknown, 
on tne day of &c., with force and arms, at B. 

aforesaid, in the county aforesaid, did unlawfully, riotously, and 
routously assemble and gather together to disturb the peace of 
the said Commonwealth, and being so assembled and gathered 
together, the dwelling-house of him the said A. B. there situate, 
then and there unlawfully, riotouly, and routously did break and 
enter, and then and there unlawfully, riotously, and routously did 
make a great noise, riot, and disturbance, in the said dwelling- 
bouse, and then and there unlawfully, riotously, and routously, 
in and upon one I. J., a lodger in said dwelling-house, in tlie 
peace of the said Commonwealth then and there being, an as- 
sault did make, and him the said J. J. then and there unlawfully, 
riotously, and routously did beat, wound, and abuse, so that his 
life was thereby greatly endangered, and other wrongs then and 
there unlawfully, riotously, and routously did and committed ; 
to the great terror of the people, to the great damage of him the 
said I. J., and against tlie peace and dignity of the Commonwealth 
aforesaid. Wherefore &c. 

For riotously attacking a Dwdling-House^ breaking the Win- 

dowsy ^c. 

A. B. of B. &c., upon her oath complains, that C. D., E- F., 
and G. H., together with divers others to the number of twenty, 
to the said A. B. unknown, being evil disposed and riotous per- 
sons, and disturbers of the peace of said Commonwealth, on 
fcc., with force and arms, to wit, with clubs, staves, 
stones, and other dangerous and offensive weapons, at B. afore- 
said, in the county aforesaid, the dwelling-house of her the said 
A. B. there situate, in the night time, unlawfully, riotously, and 
routously did attack and beset, and did then and there unlawfully, 
riotously, routously, and outrageously make a great noise, distur- 
bance, and affray, near to and about the dwelling-house of her 
the said A. B. there situate, and iid unlawfully, riotously, and 
routously continue near to and about the said dwelling-house, 
making such noise, disturbance, and affiay, for the space of two 
hours, and the windows of the said dwelling-house did then and 
there unlawfully, riotously, and routously, with the dangerous and 
offensive weapons aforesaid, break, destroy, and demolish ; to 
the great damage, terror, and dismay of her the said A. B., and 
of her family, in the dwelling-house aforesaid then and there law- 
fully being, to the great terror of the people of said Common- 
wealth, and against me peace and digni^ of the Commonwealth^ 
aforesaid. Wherefore 8£c. 
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For riotously breaking a DweUing-House and rematfing Goods. 

A. B. of B. &c., spinster, upon her oath complains, that 
C. D., E, F., G. H., and divers other evil disposed persons, 
to the number of twenty, to her the said A. B. as yet unknown, 
on &^c., with force and arms, at B. aforesaid, did unlaw- 

tully, riotously, and routously assemble and meet together to dis- 
turb the peace of said Commonweahh, and being so assembled 
and met together, the dwelling-house of her the said A. B. did 
then and there unlawfully, riotously, and routously break and ea- 
ter, and in and upon her the said A. B., in the peace of the said 
Commonwealth tlien and there being, unlawfully, riotously, and 
routously did make an assault, and her the said A. B., in her 
dwelling-house aforesaid, unlawfully, riotously, and routously did 
beat, wound, and ill treat ; and then and there unlawfully, riot- 
ously, and routously did put, cast, fling, and throw divers goods 
and chattels, to wit, [here enumerate the goods^ of her the said 
A. B., of the value ol twenty dollars, then being in the dwelling- 
house aforesaid, from and out of the same, and thereby greatJy 
damaged, injured, and broke in pieces the said goods and chat- 
tels, and other wrongs then and there did ; to the great terror of 
the people of said Commonwealth, to the great damage of her 
the said A. B., and against the peace and dignity of the Common- 
wealth aforesaid. Wherefore &x;. 

For a Rioty by twelve Persons remaining an Hour after Prodor 
motion read: On the Statute of 2Sth October, 1786, 

A. B. of B. hc.j upon his oath complains, that C. D., E. F., 
G. H., and divers other persons, to the number of tivelpe and 
more, to the said A. B. unknown, on the day of 

&LC., with force and arms, at B. aforesaid, in the county afore- 
said, unlawfully, riotously, and tumultuously did assemble and 
meet together, to the disturbance of the public peace, and that af- 
terwards, to wit, on the said day of m die year afore- 
said, at B. aforesaid, I. J. Esq., then being one of the justices 
of the peace in and for the said county of S., duly and legally 
qualified and empowered to discharge and perform the duties of 
that office, did then and there come, as near as he safely could, 
to the said C. D., E. F., and G. H., and the said other persons, 
to the number of twelve and more, to the said A. B. unknown, 
being then and there so assembled to disturb the public peace as 
aforesaid, and with a loud voice he the said I. J. Esq. did then 
and there command silence to be had while proclamation was mak- 
ing ; and the said I. J. Esq., after that, did then and there open- 
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Ivj and with a loud voice, make proclamation^ according to the 
form of the statute in such case made and provided, in these 
words following, that is to say, " Commonwealth of Massachu- 
setts. By virtue of an act of this Commonwealth, made and 
passed in the year of our Lord one thousand seven hundred and 
eighty-six, entided, * an act for the suppressing routs, riots, and 
tumultuous assemblies, and the evil consequences thereof,' I am 
directed to charge and command, and I do accordingly charge 
and command all 'persons, being here assembled, immediately to 
disperse themselves, and peaceably to depart to their habitations, 
or to their lawful business, upon the pains inflicted by the said 
act. God save the Commonwealth.** And the said A. B., up- 
on his oath aforesaid, doth further complain, that the said C. D., 
£. F., and G. H., and said divers other persons, to the number 
of twelve and more, to the said A. B. unknown, afterwards, to 
wit, on the same day of in the year aforesaid, with 

force and arms, at B. aforesaid, in the county aforesaid, notwith- 
standing the said proclamation was openly made as aforesaid, did 
then and there unlawfully, riotously, and tumultuously, and to the 
disturbance of the public peace, remain and continue together, 
by the space of one hour after such command made by the said 
proclamation as aforesaid ; to the great terror and disturbance of 
the quiet and peaceable citizens of the said Commonwealth, 
against the peace of the said Commonwealth, and contrary to 
the form of the statute in such case made and provided. Where- 
fore kc. 
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The profanation of the sabbath has been punished by our En- 
glish ancestors as an oflfence against Grod and religion, ever since 
the dme of the Saxon kings ; and by the fathers of New-En- 
gland, ever since the setdement of the country. The exceUent 
remarks of Sir William Blackstone upon this subject should be 
written in the heart of every American. " Besides," he ob- 
serves, '' the notorious indecency and scandal of permitting any 
secular business to be publicly transacted on that day in a coun- 
try professing Christianity, and the corrupdon of morals which 
usually follows its profanation, the keeping of one day in seven 
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holy, as a time of relai^tion and refresbment, as weQ as of pub- 
lic worship, is of admirable service in a state, Gon^dered merdy 
as a civil institution. It humanizes, by the help of conversation 
and society, the manners of the people, which would otherwise 
degenerate into a sordid ferocity and savage selfishness of spirit ; 
it enables the industrious workman to pursue his occupation in 
the ensuing week with health and cheerfulness ; it imprints on 
the minds of the people that sense of their duty to Crod, so neces- 
sary to make them good citizens, but which would be worn out 
and defaced by an unremitted continuance of labor without any 
stated times of recalling them to the worship of their Maker." 

Perhaps there is no country where the institutions of public 
worship are better supported, improved for more rational pur- 
poses, or where the good effects of them are more extensively 
and beneficially realized, than in New-England. Yet even here, 
there is much to regret, and much to be corrected. Some of 
our citizens, whose condition in life renders their example of im- 
portance to the community, think themselves too toise to be in- 
structed or improved by a regular attendance upon the public 
worship of their Maker and constant Benefactor. Others have 
too much refinement to expect any entertainment from the pulpit; 
that is, they would attend public worship, as they attend the 
theatre, to be entertained and amused by the performer. In- 
deed one of the greatest evils and follies of the present day, is a 
disposition in the people to be dissatisfied and to quarrel with 
their minister upon trifling occasions and for trivial causes. 
This is a growing evil, and is, in a greater or less degree, the 
parent of much needless disafifecUon, animo«ty, and demoraliza- 
tion, so unpardonable, and even childish^ in a christian com- 
munity. It would seem that people of this character think their 
minister, not their Maker, to be the object of their worship ; dnis 
verifying the remark of a sensible foreigner, after a visit to New- 
England, who, being asked if the people in that country were 
not very religious, replied, that " he heard a great deal about die 
mmisters, but nothing at all about religion." The greatest ph^ 
nomenon in the history of mankind is tfieir contempdhUj end at 
ihe seme time Jvrunu and bloody di^ptUes about religims trifiss. 
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The sentiments expressed in the preamble of tlie statute of 
this Commonwealth, '* providing for the due observation of the 
Lord's day,"* are a most excellent guide to the feelings and du- 
ties of every good citizen. They represent the institution of the 
sabbath " as highly promotive of the welfare of the community, 
by aflbrding necessary seasons for relaxation from labor, and the 
cares of business ; for moral reflections and conversation on the 
duties of life, and the frequent errors of human conduct ; for 
public and private worship of the Maker, Governor, and Judge 
of the world ; and for those acts of charity which support and 
adorn a christian society ; " and they reprobate the abuse and 
profanation of these institutions, as tending to produce " dissipa- 
tion of manners and immoralities of life." Let these liberal and 
sublime principles and directions be adopted by every American, 
as rules for the manner in which the sabbath and all its institutions 
shall be observed. 

It is said to be no offence, at common law, to sell goods on 
Sunday ; but publicly keeping an open shop for the sale of goods, 
or of meat, is indictable as a nuisance.f In Pennsylvania, the 
sale of all kinds of spirituous liquor, at or near to places of pub- 
lic worship, is prohibited by statute. — ^Purdon. Ab. 11 Ed. 576. 
A justice of the peace, who has an imperfect view of persons at 
work on Sunday cannot forcibly enter the premises where the 
offence was committed, to obtain testimony to convict the ofien- 
ders. — 1 Sarg. and Raw. Rep. 347. 

The following is an abstract of the several provisions of the 
statute of Massachusetts providing for the due observation of the 
Lord's day. By the first section of the statute, " no person shall 
keep his shop, ware-house, or work-house open, nor shall, upon 
land or water, do any manner of labor, business, or work, (works 
of necessity and charity only excepted,) nor be present at any 
concert of music, dancing, or any public diversion, show, or en- 
tertainment, nor use any sport, game, play, or recreation, on the 
Lord's day, or any part thereof." 

* Stat. 1791» chap. 58. f 4 Bla. Com. 63 ; Hawk. b. 1, c 6, s. 6. 
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By the second section, " no traveller, drover, waggoner, team- 
ster, or any of their servants, shall travel on the Lord's day, or 
any part thereof, except from necessity or charity.'** 

By the third section, " no vintner, retailer of strong liquors, 
innholder, or other person keeping a house of entertainment, 
shall entertain or suffer any of the inhabitants of the req>ective 
towns where they dwell, or others, not being travellers, strangers, 
or lodgers in such houses, to abide and remain in their houses or 
yards, orchards or fields, drinking and spending their time, either 
idly or at play, or doing any secular business on the Lord's day, 
or any part tliereof." 

The fourth section, after a preamble which recognises and de- 
clares the liberal sentiments of the legislature towards those who 
differ in opinion as to the time " commanded in the scriptures to 
be observed as holy time," enacts, " that all the regulations of the 
statute ^ respecting the due observation of the Lord's day,' shall 
be construed to extend to tlie time included between the midnight 
precedmg, and the sunsetting of the same day." 

The fifth section enacts, " that no person shall be present at 
any concert of music, dancing, or other public diversion ; nor shall 
any person use any game, sport, play or recreation, on the land 
or water, on the evening next preceding or succeeding the Lord's 
day ; and that no retailer, innholder, or person licensed to keep 
a public house, shall entertain, or suffer to remain, or be in their 
houses or yards, or other places appurtenant, any person or per- 
sons, (traveUers, strangers, or lodgers excepted,) drinking or 
spending their time on the said evenings." 

The sixth secdon is introduced by a preamble, stating, " that 
the public worship of Almighty God is esteemed by Christians 

*By an act in addition to this statute, 1816, cb^>. 185, it is provided, that 
any penon who shall be guilty of a breach of this second section of the origi- 
nal act, shall be liable to a penalty, of not less than four dollars, nor more tiban 
six dollars and sixty-six cents, to be recovered upon complaint before a justioB 
of the peace, in the county where Uie offence is committed ; or by presentment 
of the grand jury, before the Court of Common Pleas, in the same county ; and 
by a j9foeMO, in this additional act, all prosecutions for the said penalty shall be 
commenced within six months after the offence is committed, onleM the offen- 
der resides wi^ut the Commonwealth. 
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an essential part of the due observation of the Lord's day, and 
that it requires the greatest decency and reverence for a due per- 
formance of the same," and enacts, " that any person, being able 
of body, and not otherwise necessarily prevented, who shall, for 
the space of three months together, absent him or herself from 
the public worship of God, on the Lord's day, {provided there 
be any place of worship at which he or she can conveniently or 
conscientiously attend,") shall pay a fine &c. 

The sixth and seventh sections prohibit " rude and indecent 
behavior 'within the walls of any house of public worship," and 
also, the disturbance or interruption, either on the Lord's day, or 
at any other time, " of any assembly of people met for the pub- 
lic worship of God, within the place of their assembling, or out 

of it." 

The other sections of the statute prohibit the service of writs 
upon the sabbath, and relate to the powers and duties of tything- 
men. The latter provisions of these sections have a more im- 
mediate reference to the duties and proceedings of justices of 
the peace. By the tenth section of the act, tythingraen are 
" authorized and empowered to enter into any of the rooms and 
other parts of an inn, or public house of entertainment, on the 
Lord's day, and the evening preceding and succeeding ; " but the 
object of such visit, or the duty required of the tythingmen is not 
stated in the statute. The tythingraen are further authorized and 
empowered by this section, to examine travellers " whom they shall 
suspect of unnecessary travelling on the Lord's day," and to de- 
mand of such travellers their names and the cause or necessity of 
their travelling ; and a penalty is inflicted for refusing to answer, or 
for giving a false answer to such demand ; which penalty is to be 
recovered by complaint of the tythingman, " before a justice of 
the peace in the county where the offence is committed," if the 
delinquent live in such county ; otherwise the information is to 
be given to the grand juror, to be by him laid before the grand 
jury for their consideration and presentment ; and by the thir- 
teenth section of the act, all offences, the penalty for which does 
not exceed forty shillings, (except the offender lives out of the 
county in which the offence is committed,) shall be prosecuted 
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by complaint before a justice of the peace in such county ; but 
when the offender lives out of the county, he may be prosecuted 
by presentment as aforesaid, although the penalty does not ex* 
ceed the last mentioned sum. 

The following are forms of complaints for the crime of sab- 
bath-breaking. 

For keeping an open Shop on the Lorffs Day. 

A. B. of B. be., upon bis oath complains, that C. D. of 
&c., on the day of and continually after* 

wards, until the day of exhibiting this complaint, was, and yet is 
a common sabbath-breaker, and profaner of the Lord's day ; 
and that the said C. D. on the said day of being 

Lord's day, and on divers other days and times, being Lord's 
days, during the time aforesaid, did keep a common and open 
public shop, and in the said shop did then and there, aod on the 
said other days and times, being Lord's days, there openly and 
publicly sell, and expose to sale, flesh meat, to divers persons to 
the said A. B. unknown ; to the common nuisance of all the citi- 
zens of said Commonwealth, against the peace and digni^ of the 
Commonwealth aforesaid, and contrary to the form of the statute 
m such case made and provided.* Wherefore &c. 

For working on the hordes day : On the First Section of the 

Statute. 

A. B. of B. &c., upon his oath complains, that C D. of 
be., on the day of now last past, being 

Lord's day, at B. aforesaid, not regarding the duties and solem- 
nities of the said day, and the due observation of the same, did 
then and there do and perform certain labor, business, and work, 
to wit, [here state what the work was^'] the said labor, business, 
and work, not being works of necessity or charity ; against the 
peace of said Commonwealth, and contranr to the form of the 
statute in such case made and provided, wherefore be. 

* Thii is an offence at common law, as well as by statute ; the compbont 
Hiecefore concludes as well at common law, as upon the statute. — 1 Hawk, 
b. 1, c. 6, 8. 6. 
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For being present at a public Diversion on the LorJPs Day: On 

the First Section of the Statute, 

A. B. of B. be., upon his oath complains, that C. D. of 
&c., on the day of &c.j being Lord's day, 

at B. aforesaid, not regarding the duties of said day, and the 
solemnities thereof, was voluntarily present, on the said Lord's 
day, at a certain public diversion, called ^here state what the dir 
version was ;] to the great scandal of rehgion, against good mor- 
als and good manners, against the peace of said Commonwealth, 
and contrary to the form of the statute in such case made and 
provided.* Wherefore &c. 

gainst a Drover for travelling and driving a Drove of Cattle 
on the Lord's Day : On the Second Section of the Statute. 

A. B. of B. 8cc., upon his oath complains, that C. D. of 
be., on the day of being Lord's day, at B. 

aforesaid, not regarding the duties and solemnities of the said 
day, nor the due observation of the same, did travel on the said 
day, and did drive and cause to be driven, on the said Lord's 
day, a large collection and drove of oxen, cows, sheep, and oth- 
er animals, through the public street and highway in the said town 
of B., which travelling and driving of the said oxen, cows, sheep, 
and other animals, on the said Lord's day, in and through the 
street and highway aforesaid, by the said C. D., was not from 
necessity or mercy ; to the great annoyance and disturbance of 
the quiet and well disposed citizens of the said town of B., " to 
the commmon nuisance of aU the citizens of said Common- 
wedlthj^^f against the peace of said Commonwealth, and contrary 
to the form of the statute in such case made and providea. 
Wherefore &c. 

jSgainst a Traveller^ for unnecessary Travelling on the Lord's 
Day : On the Second Section of the Statute. 

A. B. of B. &c., upon his oath complains, that C. D. of 
be., being a person regardless of the duties and solemni- 
ties of the sabbath, and of the due observation of the same, on 
the day of be., being Lord's day, at B. aforesaid, 

* This fonn will answer for any of the other breaches of the latter part of the 
iiist section of the act, by alleging, specially, what the show or entertainment 
wasy and what sport, game, play, or recreation was used. 

t These words are not necessary. 
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did travel on the said Lord's day, with the horse and chaise of 
him the said C. D., through the public street and commoD high- 
way in the said town of B., such travelling by him the said 
C. D., in manner aforesaid, not being from necessity or mercy ; 
to the great annoyance and disturbance of the quiet and weD 
disposed citizens of said Commonwealth, against the peace of 
said Commonwealth, and contrary to the form of the statute in 
such case made and provided. Wherefore &£c. 

gainst an Innholder for entertaining a Toum Inkabiiantj and 
suffering him to remain in his House on the Lord's Day: On 
the Third Section of the Statute. 

A. B. of B. Szc., upon his oath complains, that C. D. of 
be., being a person regardless of the duties and solemni- 
ties of the Lord's day, and of the due observation thereof, and 
being an innholder in the town of B. in the county aforesaid, and 
duly licensed to keep a house of public entertainment in said 
town of B., on the day of &c., being Lord's day, 

at B. aforesaid, did entertain one E. F., being an inhabitant of 
the said town of B., where be the said E. F. dwells, and did 
then and there suffer him the said E. F. to abide and remain in 
his said public house of entertainment, drinking and spending his 
time idly, and doing secular business on the said Lord's day, in his 
the said C. D's public house of entertainment, he the said £. F. 
not being a traveller, stranger, or lodger, in said C. D's said 
public house of entertainment ; to the evil and pernicious exam- 
ple of others in like case to offend, against good manners and 
good morals, against the peace of said Commonwealth, and con- 
trary to the form of the statute in such case made and provided. 
Wherefore &c. 

Against a Person for abiding and drinking in a public House 
on the Lords Day: On the latter Part of the Third Section 
of the Statute. 

A. B. of B. be, upon his oath complains, that C. D. of 
he., being a person of idle and dissolute manners and 
habits, and regardless of the duties and solemnities of the Lord's 
day, and of the due observation thereof, on the day of 

&c., being Lord's day, at B. aforesaid, in the county 
aforessdd, did unlawfully abide and remain in a certain house of 
public entertainment there kept by one E. F., and that the said 
C. D. did then and there, on the said Lord's day, so abide and 
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remain in the said house of public entertainment, drinking and 
spending his time idly and at play, in said house of public enter- 
tainment, for the space of four hours, he the said C. D. not 
being a traveller, stranger, or lodger, in said public house; 
against good morals and good manners, against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore kc. 

m 

Against a Person far absenting himself from public Worship: 

On the Sixth Section of the Statute. 

A. B. of B. 8ic., upon his oath complains, that C. D. of 
be., being a person of idle, dissolute, and immoral habits 
and manners, and regardless of the duties and solemnities of the 
Lord's day, and of the due observation thereof, on the 
day of &c. and for the space of three months together next 

before that day, at B. aforesaid, in the county aforesaid, did un- 
lawfully absent himself from the public worship of God on the 
Lord's day, he the said C. D. being then and there, and dur- 
ing all the time aforesaid, a person able of body, and not other- 
wise necessarily prevented from attending the public worship of 
God on the Lord s day, and there being then and there, and dur- 
ing all the time aforesaid, a place of public worship, in the said 
town of B., at which he the said C. D. might and could consci- 
entiously and conveniently attend ; to the great scandal of the 
christian religion, against good morals and good manners, against 
the peace of the said Commonwealth, an contrary to the form of 
the statute in such case made and provided* Wherefore &c. 

For indecent and rude Behaviour within the Walls of a Place 
of public Worship : On the Seventh Section of the StattUe. 

A. B. of B. &CC., upon his oath complains, that C. D. of 
&LC., being a person of rude, indecent, and irreligious 
habits and manners, and regardless of the duties and solemnities 
of the public worship of (rod, and of the due observation of the 
Lord's day on the day of being Lord's day, at B. 

aforesaid, within the walls of a house of public worship there, 
did behave rudely and indecendy by [here set forth the rude and 
indecent behaviour;'] against good morals and good manners, 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. Where- 
fore be. 
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For interrupting and disturbing public Worship : On the Eightk 

Section of the Statute. 

A. B. of B. be., upon his oath complains, that C. D. of 
be., being a person regardless of the duties and solem- 
nities of the public worship of God, and of the due observation 
of the Lord s day, on the day of be., it being 

Lord's day, at B. aforesaid, with force and arms, did wilfully 
interrupt and disturb a certain assembly of people there met for 
the public worship ol God, within the place of their assembling, 
to wit, within the meeting-house of the [^first parish^ in the said 
town of B., by making divers loud and mdecent noises and tu- 
mults, during the performance of divine service in said meeting- 
house ; to tae great injury and insult of the quiet and orderly 
people then and there assembled in the meeting-house and for 
the purposes aforesaid, against good morals and good manners, 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. Where- 
fore be. 

For refusing to answer a Tyihingman^ when examined as to the 
JSTecessity of TraveUing on the Sabbath : On the Tenth Section 
of the Statute. 

A. B. of B. be., and one of the tythingmen of the said town 
of B., duly appointed and authorized to discharge and per- 
form the duties of that office, upon his oath complains, that 
on the day of Szic., it being Lord's day, at B. 

aforesaid, according to the duties of his said office and the 
requirements of law, he examined one C. D. of kc.^ 

gentleman, withb the said town of B., whom he then and 
there had good cause, from the circumstances thereof, to 
suspect of unnecessary travelling on the said Lord's day, 
and of his being travelling as aioresaid not from necessity or 
charity, aad that the said A. B., then and there being such 
Q^ingman as aforesaid, and in the due and lawful executioa 
of his said office, demanded of him the said C. D. the cause 
of his travelling as aforesaid upon the said liord's day, to- 
gether with his name and place of abode, and that the said 
C. p. did then and there unlawfully and insolendy refuse 
to give any answer to the said A. B., being then and diere such 
Qrthingman as aforesaid, to his examination and demand afore- 
said, in that behalf so made by him the said A. B. ; against the 
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peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided.* Wherefore 8zc. 
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The rights of the sepulchre, and the ashes of the dead, are 
respected and protected in all countries, savage and civilized ; 
and there is nothing more shocking to the feelings of humanity, 
than a wanton violation of them. To take up a dead body out 
of its grave, is an indictable offence at common law, though it be 
taken up for the purpose of dissection.f There had been 
several prosecutions and convictions at common law for this of- 
fence in the Supreme Court of this state, previous to the late 
statute made ** to protect the sepulchres of the dead ; "| in which 
cases, it appearing to the court that the bodies were taken up for 
the purpose of dissection, a small fine only was inflicted. It was 
the frequent repeddon of this offence which awakened the atten- 
tion of the legislature to the subject, and induced it to pass the 
statute abovemendoned. 

A conspiracy to prevent a burial is also punishable by indict- 
ment ;^ and it is a misdemeanor to arrest a dead body, and there- 
by to prevent a burial in due time||. A prosecution at common 
law, for this offence, was sustained in the Supreme Court of this 
state before Parsons C. J., at nisi prius, in which there was 
a conviction, and the parties punished by a fine.lT The dead 
body of a man was arrested by a civil process, on its way to the 
burying place ; the party proceeding upon a mistaken notion that 

* This form may be used in the other case contemplated in this section 
of the statute, to wit, for giving a <* false answer " to such tythingman ; in 
which case it must be alleged what the false answer was, precisely as the fact 
was. 

1 2 T. R. 733 ; Leach, C. L. (4 ed.) 497 ; 2 East, P. C. 652 ; 4 Bla. Com. 
236 ; 1 Hale, 515. 

X Stat. 1814, chap. 176. § 2 T. R. 734. 

II 4 East, 465 ; 2 Chit. C. L. 38, note. 

% Commonwealth «. Snow & al. in the county of Barnstable. 
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he was entitled to the body of his debtor after death. If the 
indictment in this case had been for a conspiracy to prevent the 
interment of the deceased person, (as it appears by the decision 
in 4 East, 465, it might have been,) the punishment might have 
been much more severe. 

By the statute of Massachusetts, above quoted, it is enacted, 
" that if any person, not being authorized by the board of health, 
or the selectmen of any town in this Commonwealth, shall know- 
ingly and wilfully dig up, remove, or carry away, or aid or assist 
in digging up, removing, and carrying away any human body, or 
the remains thereof," such person, upon conviction before the 
Supreme Judicial Court, shall be punished by fine or imprison- 
ment. And by the second section of the act, the same penalties 
are inflicted upon " any person or persons who shall knowingly 
and wilfully receive, conceal, or dispose of .any human body, or 
the remains thereof, which shall have been dug up, removed, or 
carried away, in the manner described in the first section of this 
act." There is a proviso in this section, that the act shaU not be 
so construed '^ as to affect the power or authority, in the courts 
of the United States, or of this Commonwealth, or of any per- 
son acting under the authority of the same, in removing or dis- 
posing of the bodies of persons executed, pursuant to any sen- 
tence of such court." The fines accrubg under the act are ap- 
propriated and " enure, one half to the informer, and one half to 
the town, in which the offence is committed." 

Several convictions have taken place in prosecutions founded 
upon this statute ; in two of which, where the party accused was 
a respectable physician, the fine in each case was set at six hun- 
dred dollars. The cases, however, were considered to have 
been attended with circumstances highly aggravated and extreme- 
ly distressing to respectable individuals. 
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The foDowing are forms of complaints for the crime of digging 
up and removing dead bodies. 

At common Law, for digging up and carrying away a Dead 

Body out of a ChurchrYard. 

A. B. of B. &c., upon his oath complains, that C. D. of 
&c., on the day of &lc., with force and arms, 

at B. aforesaid, in the county aforesaid, the common burying 
;round [or church-yard^ as the case may 6e,] belonging to the 
first parish] in said town of B. there situate, unlawfully, voluntari- 
y, knowingly, and wilfully did break and enter, and the grave 
there, in which one E. F., deceased, had lately before been in- 
terred, and there was and remained, unlawfully, voluntarily, 
knowingly, wilfully, and indecently did dig open, and afterwards, 
on the same day and year aforesaid, at B. aforesaid, the body of 
her the said E. F., out of the grave aforesaid, unlawfully, volun- 
tarily, knowingly, wilfully, and indecently did take and cany 
away ; to the great indecency of christian burial, and against the 

J)eace and dignity of the Commonwealth aforesaid. Where- 
bre inc. 

For digging up and removing a Dead Body without Peimis^ 
sion, fyc. : Upon the First Section of the Statute of 1814, 
chap. 175. 

A. B. of B. &c., upon his oath complains, that C. D. of 
&c., on the day of &cc., with force and arms, 

at B. aforesaid, in the county aforesaid, the common burying 
ground belonging to the [first parish] in the said town of B. there 
situate, unlawfully, knowmgly, and wilfully did break and enter, 
and the grave there, in which a certain human body, to wit, the 
body of one £. F., had lately before been interred, and there 
was, unlawfully, knowingly, and wilfully did open, and the said 
body of her the said E. F., and the remains thereof, then and 
there in the grave aforesaid being, unlawfully, knowingly, and 
wilfully did dig up, remove, and carry away from and out of the 
grave aforesaid ; he the said C. D. then and there not being 
authorized so to do, either by the board of health, or the select- 
men of the said town of B., in which the said grave and the 
buiying ground aforesaid was and is situate ; to the great inde- 
cency of christian burial, to the great grief and distress of the 
surviving friends and relatives of die said E. F., against the 
peace of said Commonwealth, and contrary to the form of the 
statute in such case made and provided. Wherefore be. 
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under the laws of the said state of from which he fled, 

owe service and labor to him the said C. D., that your honor will 
give and grant him a certificate thereof, to authorize and empow- 
er him to remove the said E. F. to the state from which he 
fled, as before stated. Dated at the city of B., in the said state 
of Massachusetts, this day in the year of our 

Lord, &c. C, D. 

Form of a Jusiice^s Certificate^ upon such Application. 

United States of America. 

Massachusetts District ss. 
(L. S.) To all people to whom this present Certificate shall come. 

Know ye, that on the day of [here insert the 

application of the claimant for the certificate, at large.'l 

Whereupon, upon due inquiry, and legal proof being made to 
me the said justice, and to my satisfaction, that the facts stated 
by the said C. D., in his said application, are true, and the premi- 
ses by me the said justice being fully understood, I do hereby, in 
pursuance of the law of the United States, entitled " an act re- 
specting fugitives from justice, and persons escaping from the 
service of their masters," give and grant to the said C. D. a cer- 
tificate thereof, to wit, that the said E. F., the person named in 
the said application of the said C. D. doth, under the laws of 
the said state of owe labor and service to him the said 

C. D., and that he hath escaped from the said state of 
into the said state of Massachusetts, and that the said C. D. is 
authorized, and . hath suflicient warrant, by virtue of the statute 
aforesaid, to remove the said E. F. from the said state of Mas- 
sachusetts, to the said state of from which he fled. 

Given under my hand, and the seal of my office, at the city 
of Boston, in the said state of Massachusetts, this day of 

in the year of our Lord &c. 

A. B., Justice of the Peace for the county of 
Suffolk ana state of Massachusetts. 
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SURETY OF THE PEACE, AND GOOD BEHAVIOR- 

It is said to be an honor to the English laws, and almost pe- 
culiar to them, that they furnish the means of preventing the 
commission of crimes and misdemeanors. The preventive jus- 
tice consists in obliging those, whom there is probable ground to 
suspect of future misbehavior, to stipulate with, and give full as- 
surance to the public, that such offence as is apprehended, shall not 
be committed, by finding pledges or securities for keeping the 
peace, or for their good behavior.* 

The latter writers upon this branch of the duty of a magistrate 
have collected their remarks, and taken their directions, princi- 
pally from Hawkins's Pleas of the Crown. The most simple 
division of the subject is in 4 Blackstone's Commentaries,f who 
considers, first, what this security is ; next, who may take or de- 
mand it ; and, lastly, how it may be discharged. 

1. This security consists in being bound, with one or more 
sureties, in a recognisance or obligation to the government, taken 
by some court or some judicial officer, and entered on record ; 
whereby the parties acknowledge themselves to be indebted to 
the government in the sum required, with condition to be void 
and of no effect, if the party shall appear at court on such a 
day ; and in the mean time shall keep the peace, either generally 
towards all the citizens of the Commonwealth, and particularly 
also towards the person who craves the security ; or if it be for 
the good behavior, then on condition that he shall be of the good 
behavior, either generally or specially, for the time therein lim- 
ited. This recognisance if taken by a justice of the peace, must 
be taken for, and certified to the next session of the court to 
which' it is made returnable ;| and if the condition of such re- 
cognisance be forfeited by any breach of the peace in the one 
case, or any misbehavior in the other, the recognisance becomes 
forfeited or absolute, and the party and his sureties, having now 
become the absolute debtors of the government, are sued for the 
several sums in which they are respectively bound. 

* 4 Bla. Com. 248. f Id. {4 Bla. Com. 250 ; 7 M. R. 840. 
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2. The direct authority of a justice of the peace in this state, 
to require sureties of the peace and good behavior, is given in 
the statute of 1783, chap. 49, " vesting certain powers in justices 
of the peace in criminal cases," which expressly authorizes justi- 
ces of the peace '' to require sureties for good behavior of dan- 
gerous and disorderly persons." It is an authority which has also 
been usually exercised by them at common law, and by the terms 
of their commissions ;^ aud as to the question, in what cases a 
surety of the peace ought to be granted, it seems, that any jus- 
tice of the peace may bind all those to the peace, who in his 
presence make an afiSray, or threaten to beat or kiU any person ; 
or, (as Hawkins expresses it,) contend together with hot words ; 
or who go about with unusual weapons, to the terror of the peo- 

ple-t 

All persons, under the protection of the government, being of 
sane memory, whether citizens or aliens, have a right to demand 
surety of the peace ; the doubt expressed in the ancient books, 
whether Jews or Pagans have a right to demand it, seems to be 
entirely without reason.]: 

A wife may demand it against her husband, threatening to beat 
her ; and a husband may have it against his wifc.^ 

There is no doubt but that surety of the peace may be granted 
against any person whatsoever, being of sane memory, vrtiether 
he be a magistrate or private person, whether he be of full age 
or under age. But infants under age, and married women, must 
find security by their friends, and not be bound themselves ; for 
they are incapable of binding themselves to answer a debt, which 
is the nature of these recognisances. || 

As to the cause for which surety of the peace is to be grant- 
ed, it is clear, that whenever a person has just cause to fear that 
another will burn his house, or do him a corporal hurt, as by 
killing or beating him, or that he will procure others to do it, he 
may demand the surety of the peace against such person ; and 
that every justice of the peace is bound to grant it, upon the par- 

« 4 Bla. Com. 250. f Hawk. b. 1, c. 60, & 1. 

X Hawk. b. 1, c. 60, s. 2, 3. § Id. s. 4. || 4 Bla. Com. 251. 
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ty's giviDg him satisfaction, upon oatb, that he is actually under 
such fear, and that he has just cause therefor, by reason of the 
threats of the party complained of, or of his lying in wait for that 
purpose, and diat he does not require it out of malice or ill will 
towards the other party."^ And it is also laid down, that he who 
is threatened to be imprisoned by another has a right to demand 
surety of the peace ; for every unlawful imprisonment includes 
an assault and wrong to the person of a citizen.f 

As to the manner in which the surety is to be granted, it is 
said to be certain, that if the person to be bound be in the pres- 
ence of the justice, he may be immediately committed, unless he 
ofiers sureties; and that he may be commanded by word of 
mouth to find sureties, and committed for bis disobedience.l 
This is a common law principle, found in the English authorities. 
But by the Constitution of this State, no citizen can be lawfully 
arrested, unless the cause or foundation of such arrest be previ- 
ously supported by oath or affirmation.^^ It is therefore always 
requisite, that when surety of the peace is granted, it should be 
supported by complaint, first made and sworn to by the party de- 
manding it, upon which a warrant is to issue against the party 
complained of; upon which he is to be apprehended and pro- 
ceeded against, as in other criminal prosecutions ; and the same 
rules heretofore laid down, as to the manner of executing the 
warrant, returning it, &c. are generally applicable to the proceed- 
ings upon a peace warrant. || 

Such warrant may, as in other cases, be made returnable be- 
fore the justice who grants it, or before any other justice of the 
same county ; but it is said that he that makes the warrant '' for 
the most part hath the best knowledge of the matter, and 
therefore he is the fittest to do justice in the case."ir 

The peace warrant may be superseded^ if the party, who fears 
that surety of the peace will be demanded against him, find sure- 
ties before any other justice of the same county, either before or 

* Hawk. b. 1, c. 00, s. 6. f Id. s. 7. % Id* s* ^• 

^Declaration of Rights, art. 14. || See ante. 175 Co. 59. 
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after a warrant be issued against him ; and it is said that a n^er^ 
sedeas from such justice shall discharge him from arrest from any 
other justice at the suit of tlie same party for the same cause.* 
But this practice having been abused, it gave birth to the statute 
of 21 Jac. I. c. 8, by which the abuse was corrected, by re- 
quiring that, in such case, process should not be granted, imless 
the proceedings were bond Jidcy fcc. 

The recognisance^ when taken before a justice of the peace, 
may be regulated by the discretion of such justice, both as to the 
number and sufficiency of the sureties, and the amount of the 
sum or penalty, in which the party shall be bound.f But the 
recognisance cannot be made to continue beyond the term of the 
next court to which it ought to be made returnable. It cannot, 
as in England, be made without stating any time or place for the 
appearance of tlie party.| It was so decided in the case of the 
Commonwealth v. Ward,"^ in which case the recognisance taken 
by the justice was, that tlie party should keep the peace, and be 
of the good behavior, " for and during the term of two years 
from the date." It was said by the Court in that case, that the 
justice had wholly mistaken his duty ; for when one is brought 
before a justice of the peace, on articles of the peace exhibited 
against him, the justice, if satisfied that there is ground for further 
proceedings, is to order him to recognise Sic. for his appearance 
at the next Court of Common Pleas, and in the mean ume to 
keep the peace and be of the good behavior towards all the citi- 
zens of the Commonwealth, and especially towards the complain- 
ant. The reason why the recognisance is to be made returnable 
to the Court of Common Pleas is, that, in this state, that court 
now have jurisdiction of the offence of assault and battery, and 
of certain other offences, concurrently with the Supreme Judicial 
Court. In other states the recognisance, in these cases, is to be 
taken for and made returnable to such court as may be invested 
with such jurisdiction. 

Notwithstanding the recognisance, at common law, may be 
taken without expressing any certain time for which the party 

• Hawk. b. 1, c. 60, b. 14. f Id. s. 16. | Id. 

§ 4 Bl R. 497 ; Ante. 
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shall be bound to keep the peace, it is said by Hawkms to be the 
safest way to bind the party to appear at the next Sessions of the 
Peace^ (or whatever court may have the competent jurisdiction,) 
and in the mean time to keep the peace towards all the citizens 
^c, and more especially towards the party complaining.* 

3. The recognisance may be discharged^ by the death of the 
principal party who was bound thereby, if it were not forfeited 
before. And it is also said, that it may be discharged by the 
release of the party at whose complaint it was taken.f But 
this opinion may be justly questioned, because the recognisance 
is not given to such complainant, who is not a party to it, but to 
the government, and consequently cannot be discharged but by 
the government. Such release, however, will be a sufficient in- 
ducement to the court to which it shall be certified, to discharge 
it. The non-appearance of the party, upon whose complaint it 
was taken, in order to pray the continuance of it, is a sufficient 
reason for discharging it. 

A recognisance for keeping the peace and being of the good 
behavior, ought always to be returned and certified to the next 
Court of Common Pleas, or other court of mferior jurisdiction, 
having authority to tiy and decide cases of assault and battery, 
and other offences of the same nature and degree ; and if there 
declared to be forfeited, such proceedings will be had, as, accor- 
ding to the laws and usages of each particular state, are requisite 
to recover the penalty of the recognisanse. In this state, the 
Court of Common Pleas and Supreme Judicial Court are vested 
With civil as well as criminal jurisdiction, and in either court, 
when the recognisance of a party and his sureties becomes for- 
feited, a writ of scire facias is ordered to issue, m the same 
courts, to recover the penalty. In the city of Boston, the recog- 
nisance may be made returnable to the Municipal Court, and 
the penalty sued for in the Court of Common Pleas. 

As to the forfeiture of a recognisance, and what acts of the par- 
ty will amount to such a forfeiture, a justice of the peace hav- 
ing no authority to decide upon them, the principles of law, 

* Hawk. b. 1, c. 60, s. 16. f Id. s. 17. 
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relative to these cases, are not here stated ; but for a full state- 
ment of them, the reader is referred to Hawk. b. 1. c. 60, s. 21, 
22,23,24,25, 26, and 27. 

Suret}' for the good behavior is made the subject of a dis- 
tinct chapter by Hawkins, and of a distinct consideration by oth- 
er writers upon criminal law. It includes security for the peace, 
and something more.* But it is of such great affinity with sure- 
ty of the peace, as to the manner in which it is taken, supersed- 
ed, and discharged, that it does not require a particular consid- 
eration, more especially as, according to the uniform practice in 
this state, the party is bound, in the same recognisance, to keep 
die peace and be of the good behavior. For a full statement 
of the law upon this subject, the reader is referred to Hawk. 
b. 1, c. 61, and 4 Burn's J. 269, 283. 

Form of a Complaint and Application to a Justice of the Peace^ 

for Surety of the Peace, ^c. 

A. B. of B. &c., upon his oath complains, that C. D. of 
Uc.j hath threatened to beat, wound, maim, and kiQ biro 
the said A. B., and to do him some bodily harm, and also to 
burn and destroy the property of him the said A. B., and that he 
hath just cause to fear, that the said C. D. will beat, wound, 
maim, or kill him the said A. B., and that he wiD do bim some 
bodily misciiief. The said A. B«, therefore, prays surety of the 
peace and of tlie. good behavior to be granted him against the 
said C. p. ; and this be doth, not from any private malice or ill 
will towards the said C. D., but simply because he is afraid^^ and 
hath good cause to fear that the said C. D. will bea^ wound, 
maim, kill, or do him some bodily mischief as aforesaid, and 
diat he will burn and destroy his said property. Wherefore the 
sa^d A. ip. prays, tbs^t a warrant may issue, in due form of law* 
agaiASt the said C. D., and that he may be dealt with, touching 
the premises, as to law and justice shall appertain. A. B. 

Suffolk ss. On the day of &c., the said A. B. 

peraonally appeared and made oath to the truth of the forez<Mog 
complaiat, 

Before m^, E. F., Justice of the Peace. 

*4BJa. Cpm. 2SS. 
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Form of a Warrant upon the forgoing Complaint. 

Suffolk 88. To the Sheriff of the said County of Suffolk^ or his Deputy, or to 
any of the Constahles of the Town of in the County afore- 

said. Greeting. 

)Vhereas A. B. of be., hath personally come before 

me the subscriber, one of the justices of the peace, within and 
for the said county of S., and hath m&de oath that he the said 
A. B. [here insert the substance of the complaint]. 

These are therefore, m the name of the Commonwealth of 
Massachusetts, to require you, and each of you, that immediate- 
ly and without delay, you apprehend the body of him the said 
C. D., and him bring before me, (or some other Justice of the 
peace within and for the county aforesaid,*) to find sureties, as 
well for his personal appearance at the next Court of Common 
{'leas to be holden at B., within and for the said county of S., 
on the Tuesday of next, as also for his keeping 

the peace, and being of the good behavior, in the mean time, 
towards all the citizens of the said Coranoonwealtb, and especially 
towards the said A. B. 

Given under my hand and seal at B., in the county aforesaid, 
this day of in the year of our Lord one thousand 

eight hundred and twenty-two. 

E. F., Justice of the Peace. 



SODOMY AND BESTIALITY. 

This most detestable crime is correctly described in the stat- 
ute of this Commonwealth of 1804, chap. 133, against sodomy 
and bestiafity, wliich enacts, " that if any man shall commit the 
crime against nature with a man or male child, or if any man or 
woman shall have carnal copulation with a beast,'' such person 
" shall be punished by solitary imprisonment for a term not ex- 
ceeding one year, and by confinement to hard labor, for a term 
not exceeding ten years." ' This offence, until the passing of this 
statute, was punished in this state with death ; and is, and al- 

* Whether the warrant be made returnable before the justice who grants it, or 
before any other justice, is matter of discretion in the justice by whom it is 
granted. 
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ways has been a capital felony by the common law ; by which, 
according to some authors, it was anciently punished by bumbg, 
and by others by burning alive.* With respect to this crime, it 
is said the proof ought to be the more clear, as the offence is the 
more detestable ;f and that the voice of nature and reason, and 
the express law of God, determine that its punishment shall be 
capital-! 

Form of a Complaint for Sodomy committed with a Boy : On 

the Statute of Massachusetts. 

A. B. of B. &c., upon his oath complains, that C. D. of 
&c., on the day of &£., with force and 

arms, at B. aforesaid, in the county aforesaid in and upon one 
E. F., a male child about the age of fifteen, in the peace of said 
Commonwealth then and there being, feloniously did make an 
assault, and then and there feloniously and diabolically did com- 
mit the crime against nature, by then and there having carnal 
knowledge of the body of him the said E. F. against the order 
of nature ; against the peace of said Commonwealth, and con- 
trary to die form of the statute, in such case made and provided. 
Wherefore &c. 

For Sodomy and Bestiality committed trith a Beast, 

A. B. of B. 8iLc., upon his oath complains, that C. D. of 
&;c., on the day of &£c., with force and 

arms, at B. aforesaid, in the county aforesaid, did commit the 
crime against nature, by having a certain venereal and carnal in- 
tercourse and copulation with a beast, to wit, with a cow, and 
that he the said C. D. did then and there have carnal copulation 
with said cow ; against the peace of said Commonwealth, and 
contrary to the form of the statute in such case made and provid* 
cd. Wherefore &c. 

* 4 Bla. Com. 216. f Id* 216. t Levit. xx. 13—16. 
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SWEARING PROFANELY. 

This wicked and contemptible practice is described in elegant 
and appropriate language in the preamble to the statute of this 
Commonwealth, "to prevent profane cursing and swearing," 
which denounces it as a " horrible practice, which is inconsistent 
with the dignity and rational culdvation of the human mind ; and 
with a due reverence for the Supreme Being and his providence ; 
as having a natural tendency to weaken the solemnity of oaths 
lawfully taken in the administration of justice ; and to promote 
falsehood, perjuries, blasphemies, and dissoluteness of manners, 
and to loosen the bonds of civil society."* 

The provisions and penalties of this statute appear to have 
been taken from that of 19 Geo. II. c. 21, with this (nominal) 
difference, that in our statute the penalty is to be inflicted accor- 
ding to the " quality and circumstances of the offender," but in 
the English statute it is specially enacted, that a laborer, sailor, 
or soldier, shall forfeit a shilling for every profane oath or curse ; 
that every other person under the degree of a gentleman shall 
forfeit two shillings ; and every gentleman, or person of superior 
rank, shall forfeit five shillings.f Perhaps in the republican 
courts of this country there might be more difficulty in deciding 
who was bdow and who was above the degree of a gentleman, 
than upon the legal guilt of the culprit ! 

By the third section of our statute, the prosecution must be 
commenced within«twenty days next after the offence shall have 
been committed. 

Form of a Complaint for profane Swearing. 

A. B. of B. kc.j upon his oath complains, that C. D. of 
&c., on the day of at B. aforesaid, in the 

county aforesaid, being a person who had arrived at the age of 
discretion, to wit, at the age of twenty years, but regardless of 
the reverence due to the Supreme Being and his providence, did 
profanely curse and swear, by uttering with a loud voice, in the 
presence and bearing of divers citizens of the said Common- 

* Stat 1796, chap. 88. f 4 Bla. Com. 59. 



408 TREASON. 



wealth, these wicked and profane words foUowing, that is to ^y, 
[here set forth the profane oath and curse, %n Vte vmdf %n wkich 
they were uttered ;] to the great displeasure of Almighty Ood, 
ag^nst good morals and good manners, against the peace of said 
Commonwealth, and contrary to the form of the statute m such 
case made and provided.* Wherefore &c. 



THREATENING LETTERS. 

The offence of sending threatening letters without any name, 
or with a fictitious name, demanding money, venuon, or other 
valuable thing, was made a capital offence by a statute of 9 Geo. 
I. c. 22 ; the provisions of which were extended by a statute of 
27 Geo. 11. c. 15.t These statutes are not in force in this state, 
not having been adopted here ; and as the offence is not recog- 
nised by the common law, nor made punishable by any sUtote, 
the security afforded by the law against persons committing it, is 
by demanding surety of the peace and good behavior against 
them, which, at common law, every justice of the peace b bound 
to grant, upon satisfaction given him, upon oath, by any person 
who has just cause to fear that another will injure his person or 
property.^ 



TREASON. 

In this country, the constitutions and laws have clearly defined 
the crime of treason, and pointed out the only cases in which it 
can be committed. In Massachusetts, a law upon the subject, 
declaring what acts shall be deemed treason, and for regulating 

* In proteeutioDB upon this staitate for a geeond or third offence, Ae ooiih 
plaint for sach second and third offence miiBt set forth and allege the foimer 
connctionB. See also the foxm of a record of one or mote convletionB^ upon 
the information of sheriflEs &c., as given in the statute. 

1 4 Bla. Com. 144. X Hawk. b. 1, c. 60, s. 6. 
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the trials apd directing the mode of executing judgments against 
persons attainted of treason and felony, was passed prior to tlie 
adoption of the present constitution of that state, and which is 
now in force, except, perhaps, some of its provisions as to the 
mode of trial, which may be considered incompatible with one of 
the articles of the declaration of rights. In this happy country, 
the crime of treason is seldom mentioned, or even thought of; 
and so long as the constitution and laws now existing are faithful- 
ly administered, it seems impossible to anticipate the time when 
the folly or depravity of any man will prompt him to attempt 
their opposition or destruction. Yet as one attempt of this na- 
ture,* during the short period of their establishment, has been 
made, and others in future and more degenerate times, may be 
expected, a general outiine of the law of treason is here drawn ; 
and the patriotic magistrate will recollect, that it is within the 
scope of his authority and duty, in the first instance, to restrain 
the ofTender and secure and commit him for trial. 

The history of the crime of treason, in the English govern- 
ment, is, in some instances, most disgraceful to human nature, 
and shows the savage state of manners, and the capricious and 
odious tyranny which anciendy existed m that nation. This re- 
mark is more particularly applicable to the bloody reign of Henry 
the Eighth, when a man was liable to be drawn to the gallows, 
there to be hung by the neck ; then cut down alive ; his entrails 
to be taken and burned while he was yet alive ; his head cut off; 
his body divided into four parts ; and his head and body to be at 
the king's disposal; for clipping a sixpenny piece, or for beUeving 
that the king was lawfully married to one of his wives.f 

For a full description and analysis of this crime, as it exists 
at this day in England, the reader is referred to 1 East, P. C. 
37 to 138. — 4 Bla. Com. 74 to 93, — where he wiD find, diat 
the heads of the oSence relate principally to the king and his 
family ; and, that of the twelve cases enumerated in East, P. C, 
in which treason may be committed in England, only two of them 

* See Blinot's History of the Insorrectton in MsMachtuetts. 
1 4 Bla. Com. 92, 86. 
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can be the subject of treason in this country, to wit, that ^ of 
levying war against the govemmenty and adhering to its enemiesy 
giving them aid and comfort." 

Treason against the United States consists only in levying war 
against them, or in adhering to their enemies, giving them aid 
and comfort ; and no person can be convicted of treason, unless 
upon the testimony of two witnesses to the same overt act, or oo 
confession in open court.^ 

Congress have power to declare the punishment of treason, 
but no attainder of treason shall work corruption of blood or for- 
feiture, except during the life of the person attainted.f In legis* 
lating upon this provision of the constitution. Congress have 
enacted, that if any person or persons, owing allegiance to the 
United States of America, shall levy war against them, or shall 
adhere to their enemies, giving them aid and comfort, within the 
United States, or elsewhere, and shall be thereof convicted on 
confession in open court, or on the testimony of two witnesses to 
the same overt act of the treason, whereof he or they shall stand 
indicted, such person or persons shall be adjudged guilty of trea- 
son against the United States, and shall suffer death. The same 
act provides for the punishment of misprision of treason, by im- 
prisonment not exceeding four years, and fine not exceeding one 
thousand dollars. This misprision of treason is, where any per^ 
son or persons, having knowledge of the commission of any trea- 
son against the United States, shall conceal, and not, as soon as 
may be, disclose and make known the same to the President of 
the United States, or some one of the judges or justices thereof, 
or to the president or governor of any particular state, or some 
one of the judges or justices thereof ;| and the trial of persons 
indi<^ted of treason is regulated by the same statute. 

What acts constitute or amount to treason, and what is a suffi- 
cient overt act of levying war, have been the subject of judicial 
discussion and decision, in the courts of the United States, for 
which see 2 Dall. Rep. 246, 247, United States o. Vigol.— 

* Constitution of U. S., chap. 1, fee. 7, ait 8. 
t Constitution of U. S. chap. 2, sec. 8, art 8. 
X Act of ApiH 80, 1790, 2 vol. Laws U. S. 92. 
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2 Dall. Rep. 355, United States v. Mitchell; and 1 Dall. 
Rep. 37. 

As to what constitutes levjring war against the United States, 
the following points have been decided. 

1. There must bean assemblage of persons for the effecting 
bj force a treasonable purpose ; enlistment of men to serve 
against the government is not sufficient.* 

2. An assemblage of men to revolutionize hj force the 
government established by the United States in any of its territo- 
ries, although as a step to some greater projects, amounts to 
levying war.f 

3. The meeting of particular bodies of men, and their march- 
ing to a place of general rendezvous, is such an assemblage, as 
constitutes levying war. 

4. To Ufoy war, is to raise, create, or carry on war. And the 
term " levying war," is used in the constitution of the United 
States, in the same sense in which it was understood in England, 
and thb country, to have been used in the statute 25 Edw. III. 
from wMch it was borrowed. J 

In the case of the United States v. Burr, 4 Cranch, 471, the 
meaning of the term " levying war," and the facts which amount 
to the proof of that species of treason, are particularly and 
minutely stated and discussed, and the points of law arising from 
them fully considered and settled. To this important and inter- 
esting case, therefore, the reader is referred for the learning upon 
this subject. — See also 1 Dall. Rep. 35, where it was decided 
that the sending intelligence, without setting forth the particular 
letter or its contents, is a sufficient allegation in the charge. 

In the state of New-York it has been decided, 1. That treason 
against the United States is not cognisable in the state courts. 
2. That the oSence of adhering and giving aid and comfort to 
the enemies of the United States, is not treason against the state 
of New-Tork ; and 3. That treason may be committed against 
the state by opposing the laws, or forcibly attempting to over-> 

* 4 Cranch Rep. 75. f Ibid. 

X 4 Cnnch Rep. 471, The U. S. v. Burr. 
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turn or usurp the government * For other pobts of hw, 
relative to the overt acts of treason ; the manner of trial ; the 
number of jurors to be summoned ; the form of the indictment ; 
the manner of summoning witnesses by the prisoner ; the confes- 
sion of the prisoner, and how far it is evidence in cases of trea- 
son ; and the manner of inflicting the punishment of death ; .see 
the following cases and authorities. — 4 Cranch, 490-499. — 2 
Dall. 341, 342, 343.-2 Dall. 86, Commonwealth v. M'Car^. — 
1 Dall. 35. — 4 Cranch, 490, U. S. v. Burr, appendix 4. — Laws 
U. S. vol. 2, p. 99. # 

The statute of Massachusetts against treason, mi^mskm of 
treason, and for regulating triak in such cases, was passed m 
seventeen hundred and seventy-seven.f Some of ^||provisioiis 
are rendered inoperative by the constitution of the United States ; 
and in the instance hereafter mentioned, wherem the supreme 
executive authority is authorized to direct in what county of this 
state persons accused of treason, committed without the fiouts of 
the state, shall be tried, the statute may be considered to be re- 
pugnant to tlie declaration of rights. 

The first section of the statute declares who the persons are, 
that owe allegiance to the state ; and by the second section it is 
enacted, *' that all persons, members of, or owing allegiance to this 
state, as before described, who shall without or within the limits 
of this state, levy war or conspire to levy war against this state, 
or against any other of the United States of America ; or shall, 
withm or without the limits of this state, be adherent to the ene- 
mies of this state, giving to them aid and comfort, within or with- 
out the limits of this state, and thereof be proveably attainted of 
open deed by the people of their condition," shall be deemed 
guilty of treason, and suffer the pains of death. By the third 
section it is enacted, that all persons owing alle^ance to any 
other of the United States, who shall, within this state, levy war 
against this state or any other of the United States, shall be 
deemed guilty of treason. 

* 11 Johns. Rep. 649. 

1 2 Man. Lawi, appendix, 1046, former editions. 
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The punishment for misprision or concealment of treason is 
then provided for ; which misprision or concealment of treason is 
declared to be, when any person who shall know of any treason 
to have been committed (and is no party to it,) and shall not, 
within a reasonable time, give information thereof, upon oath, to 
the justices of the Superior Court be., or some justice of the 
peace within this state. 

The other provisions of this statute relate prbcipally to the 
mode in which the trials of the persons accused shall be regu- 
lated ; and therefore are not connected with the duty of the 
magistrate by whom the party may be committed for trial. 

By the twenty-fifth article of the declaration of ri^its, it is 
declared, " that no subject ought, in any case, or in any time, 
to be declared guil^ of treason or felonj^by the legislature." 

An act in addition to the act of this state against treason* 
&c., after reciting that part of the former act which authorizes 
the supreme executive power of the state to order and direct in 
what county persons diall be tried for treason committed without 
the limits of the state, and declaring such provision to be incon- 
venient, proceeds to enact that such persons shall be tried in the 
coun^ whereof they are inhabitants, in the same manner as if 
the treason had been committed in such cotmty. But by the 
thirteenth article of the declaration of rights, it is declared, ^* that 
in all criminal prosecutions, the verification of facts in the vicini- 
ty where they happen, is one of the greatest securities of the 
life, liberty, and properQr of the citizen." The provision of this 
additional act, above referred to, appears to be repugnant to this 
article of the declaration of rights, and may therefore be consid- 
ered to be thereby repealed. And the authority given to the 
executive power by the former act, to direct in what county in 
this state persons shall be tried for treason committed without the 
limits of die state, if not repealed by the additional act, would 
probably be considered to be repugnant to another article of the 
declaration of rights,f which declares that the executive shall 
never exercise the judicial power in the government of this 
Commonwealth. 

* 2 IdaM. Law8, appendix, 1062, former edition. t Article ao. 
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Form of a Complaint for TVeoton, hy letfying War againtt the 

United States.* 

A. B. of B. &c., ppon his oath complaios, that Joho Friesi 
late of &c., in the district of PennsjrlFaoia, yeomaD, being 

an inhabitant of, and residing within the said United States, to 
wit, in the district aforesaid, and under the protection of the laws 
of the United States, and owing allegiance and fidelity to the 
said United States, not weighing the duty of said allegiance and 
fidelity, but wickedly devising and intending the peace of the 
said United States to disturb, on the seventh day of March m the 
year of our Lord one thousand seven hundred and ninety-nine, 
at Bethlehem, in the county of Northampton, in the district 
aforesaid, unlawfully, maliciously, and traitorously did compass, 
imagine, and intend to raise and levy war, insurrection, and rebel- 
lion, against the United States ; and to fulfil and bring to efi^t 
the said tratorous compassings, imaginations, and intentions of 
him the said John Fries, he the said John Fries, afterwards, that 
is to say, on the said seventh day of March, in the year of 
our Lord one thousand seven hundred and ninety-nine, at the 
said county of Northampton, in the district aforesaid, with a 
great multitude of persons, whose names are unknown to him the 
said A. B., to a great number, to wit, to the number of one 
hundred persons and upwards, armed and arrayed in a warlike 
manner, that is to say, with guns, swords, clubs, staves, and other 
warlike weapons, as well ofiensive as defensive, being then and 
there unlawfully, maliciously, and traitorously assembled and 
gathered together, did falsely and traitorously assemble and join 
themselves together against the said United States ; and then and 
there, with force and arms, did falsely and traitorously, and in a 
warlike and hostile manner array and dispose themselves against 
the said United States ; and then and there, with force and arms, 
in pursuance of such their traitorous intentions and purposes 
aforesaid, he the said John Fries, with the said other persons, so 
as aforesaid traitorously assembled and armed, and arrayed in 
manner aforesaid, most wickedly, maliciously, and traitorously 
did ordain, prepare, and levy war against the United Stetes ; 
contrary to the duty of the allegiance of him the said John 
Fries, against the peace of the said United States, and contrary 
to the form of the statute of the said United States in such case 
made and provided. Wherefore &c. 

.V. * 3?^ !?*? " ^^"^ ^"^ ^« indictment against John Fries, who was tried m 

^« ^"!^ T ""^ ^^ ^ ^' ^^' Pen««ylv«aia DlatricL For other pi^eedent. 
or indictment for treason, see 2 Chit C. L. «8. 
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No indictment lies at common law for a trespass to land or 
goods, unless there be a riot or some breach of the peace, or a 
forcible entry.* 

The statute of Massachusetts for " more efiectually prevent- 
ing of trespasses in divers cases," was passed November 23, 
1785.f That part of this law which punishes the cutting down 
or destroying of trees, planted or growing for use, shade, or orna- 
ment, is nearly in the words of the statute of 9 Geo. I. c. 22, ex- 
cepting as to the punishment. By the English statute this offence 
is punished with death ! By our statute it is punished by a fine 
of not less than^t^e, nor more than forty shillings. It was prob- 
ably an allusion to the abovementioned English statute, which 
gave occasion to a remark recendy made relative to the monstrous 
absurdities in some parts of the English criminal code, that it in- 
flicted the same punishment for the cutting of a tioig^ as for the 
assassinatum of a father ! 

The offences intended to be suppressed by the abovementioned 
statute of this state, are generally enumerated in the first section ; 
and in this respect it is extremely prolific, there being upwards 
of thirty distinct offences there enumerated, each of which may 
be the subject of a criminal prosecution. As the statute book 
may be supposed to be in the hands of every magistrate, it seems 
needless to transcribe the section in this place. The two suc- 
ceeding sections inflict penalties for wilfully breaking, defacing, 
or destroying any mile-stone or public monument, unless proper- 
ly authorized so to do, and for committing any of the offences, 
enumerated in the preceding sections, secredy in the night time, 
or in disguise. 

By the fourth and last section of the statute, trespasses on pub- 
Uc buildings or enclosures, belonging to any county, town, or 
parish, are to be prosecuted for by the treasurers of the county, 
town, or parish, for the time bebg, respectively, in a civil action, 

•8 Burrows, ItOl, 1708, 1707; 8 T. R- 867. 
t Stat 1786, chap. 28. 
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and therefore they cannot come wthin the criminal jurisdiction 
of a justice of the peace. 

The following are forms of complaints for trespass upon 
the statute of November 23, 1785. 

For cutting dovm Trees j grotoing for Ornament : On the First 

Section of the Statute. 

A. B* of B. &c., upon his oath complains, that C. D. of 
be., being an evil disposed person, on the day of 

now last past, with force and arms, at B. aforesaid, in 
the county aforesaid, did unlawfully cut down and destroy two 
elm trees in a certain avenue to the dwelling-house of him the 
said A. B. there planted, placed, and growing, for use, shade, 
and ornament, on land not his own, or belonging to him the said 
C. D., to wit, on the land of him the said A. Et. and of which 
he the said A. B. was the lawful owner ; he the said C. D. 
then and there not having the consent therefor, from hJm the 
said A. B., the owner of said land ; against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore &c. 

Jlgainst a Person for throwing doum and leaving open Bars^ 
endosing Land not his own : On the First Section of the 
Statute. 

A. B. of B. &c., upon his oath complains, that C. D. of 
&c., being an evil disposed person, on the day of 

now last past, with force and arms, at B. aforesaid, b the 
county aforesaid, did unlawfully throw down certain bars, being 
part of a fence belonging to and enclosing a certain piece or par* 
eel of land there situate ; and did then and there unlawUiUy 
leave open the same bars ; the said land, which was then and 
there enclosed by the fence and bars aforesaid, then and there 
belonging to him the said A. B., and not to him the said C. D.» 
and was not his the said C. D's own ; and in which he the said 
C. D. then and there had no interest ; against the peace of said 
Comraonweahh, and contrary to the form of the statute in such 
case made and provided.* Wherefore kc. 

* Tlie mme fonn will answer for throwing open and leaving open gates, wing 
tibe word *' gate, " Inatead of ban— or for injuring, maning, and defiieing any 
ence, uiing the words of the statute as descriptive of that particular offence. 
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Against a Person far digging up andcam/tr^ away Stones and 
Gravdj on Land not his oum, and in which he had no Inter, 
est : On the First Section of the Statute. 

A. B. of B. be., upon his oath complains, that C. D. of 
&c., being an evil disposed person, on the day of 

now last past, with force and arms, at B. aforesaid, in the 
county aforesaid, did unlawfully dig up, and carry away, a cer- 
tain large quantity, to wit, ten cart-loads of stones and gravel, in 
which he the said C. D. then and there had no interest, and 
which was then and there lying and being on land not his own, 
but on the land of him the said A. B. ; against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided.* Wherefore &c. 

gainst a Person for carrying away Goods from a Wharf or 
Landing-Place whereof he was not a Proprietor : On the 
First Section of the Statute. 

A. B. of B. 8aLc., upon his oath complains, that C. D. of 
&LC., bebg an evil disposed person, on the day of 

now last past, with torce and arms, at B. aforesaid, in 
the county aforesaid, did unlawfully take and carry away certain 
goods, to wit, [here describe the goods taken au'ay,] from a cer- 
tam wharf, (or landing-place,) there situate, called 
wharf; he the said C. D. then and there not being a proprietor 
or owner of the said wharf, (or landing place,) in which said 
goods &;c., taken and carriea away as aforesaid, he the said 
C. D. then and there had no interest, and said goods being taken 
and carried away as aforesaid, by him the said C. D., without 
the leave of any person whatever who had interest therein ; 
against the peace of said Commonwealth, and contrary to the 
form of the statute in such case made and provided. Where- 
fore Sec. 

Against a Person for breaking the Olass, in a BnHding not his 
ovm : On the First Section of the Statute. 

A. B. of B. Sec., upon his oath complains, that C. D. of 
&c., being an evil disposed person, on the day of 

now last past, with force and arms, at B. aforesaid, in the 

* The same form wiU answer for digging up and canying away ore, clay, sand, 
turf/ or mould, roots, fruit, or plants, or for cutting down and carrjing away 
any grass, hay, or com, as' mentioned in the same part of the first section. 

53 
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county aforesaid, did unlawfully break and destroy the glass, to 
wit, ten panes of window glass, in a certain building there sitnate, 
not bis own, but which building then and there belonged to, and 
was the property of him the said A. B. ; against the peace of 
said Commonwealth, and contrary to the form of the statute in 
such case made and provided. Wherefore inc. 

For vnlfully breaking and defacing a MUe-Stane: On ike 

Second Section of the Statute. 

A. B. of B. &x;., upon his oath complains, that C. D. of 
&c., being an evil disposed person, on the day of 

now last past, with force and arms, at B. aforesaid, in 
the county aforesaid, a certain mile-stone, placed and put up 
in a public road there, for public convenience and the informa- 
tion of travellers, did unlawfully and wilfully break, deface, 
and destroy ; he the said C- D. not being properly or legal- 
ly authorized so to do ; against the peace of saidCommooweaitfa, 
and contrary to the form of the statute in such case made and 
provided. Wherefore &c. 

For cutting down Treesy secretly and in the A^jte-Tttiie : On 

the Third Section of the Statute, 

A. B. of B. &c., upon his oath complains, that C. D. of 
&c., being an evil disposed and malicious person, on the 
day of now last past, with force and arms, at B. 

aforesaid, in the county aforesaid, did unlawfully, secretly, and 
in the night-time, cut down and destroy two elm trees, in a cer- 
tain avenue to the dwelling-house of him the said A. B., there 
f)lanted, placed, and growing, for use, shade, and ornament, on 
and not his own, or belonging to him the said C. D., to wit, oq 
the land of him ihe said A. B., and of which he the said A. B. 
was then and there the lawful owner ; he the said C. D. thra 
and there not having the consent therefor from him the said 
A. B., the owner of said land ; against the peace of said Com- 
monwealth, and contrary to the form of the statute in such case 
made and provided. Wherefore &c. 
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UsuBT is defined to be '* an unlawful contract upon the loan 
of money, to receive the same again with exorbitant increase."* 
It was anciently considered to be unlawful for a Christian to take 
any kind of usury, and that whoever was guilty of it was liable 
to be punished by the censures of the Church ; and that if, after 
deaths a person was found to have been a usurer while living, all 
his chattels and lands were forfeited to the government.f This 
is another instance of the strange, aod as we should now say 
shocking absurdities of the English criminal code, as it anciently 
stood. To try and convict a man for a highly penal offence, 
after he was dead^ must have been a curiosity even in the dark 
and gloomy age in which it was permitted. 

The strong and general prejudice against usury, may probably 
be traced to the Mosaic laws and institutions. This and every 
other species of oppression should be restrained by wholesome 
laws ; but it is asked by a writer of great authority,! " What 
reason can there be, that the lender of money should not as well 
make an advantage of it, as the borrower ? ^ The same author 
adds, " neither do the passages in the Mosaical law which are 
generally urged against the lawfulness of all usury, if fully con- 
sidered, so much prove the unlawfubess, as the lawfulness of 
it ; for if all usury were against the moral law, why should it not 
be as much so in respect of foreigners, of whom the Jews were 
expressly allowed to take it, as in respect of those of the same 
nation, of whom alone they were forbidden to receive it? From 
whence it seems clearly to follow, that the prohibition of it to that 
people, was merely polilicaij and consequently doth not extend 
to any other nation." 

The statute of Massachusetts, *' for the restraining the taking 
of executive usury," passed March 16, 1784,^ is copied nearly 
verbatim^ from the 12th of Ann, c. 16. The latter statute estab- 
lishes the rate of interest at five per cent., but as to those parts 

• 4 Bla. Com. 156. t Hawk. b. 1, c. 82, s. 4. { Hawk. b. 1, c. 82, s. 7. 
« § Stat 1788, chap. 66. 
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of it which declare all usurious contracts to be void, and which 
create the penalties for taking, accepting, and receiving usury, the 
language is substantially the same in both. The statute of 12ih 
of Ann points out no mode in which the penalties shall be sued 
for and recovered. Our statute provides, that its penalties and 
forfeitures shall be recovered " by indictment or action of the 
case, one moiety thereof to the use of the Commonwealth, and 
the other moiety to him or them who prosecutes, complains, or 
sues for the same.*' And there is a proviso in this last mention- 
ed statute, that " nothing in this act shall extend to the letting of 
cattle, or other usages of the like nature in practice among fann- 
ers, or maritime contracts among merchants, as bottomry, insur- 
ance, or course of exchange, as hath been heretofore accustom- 
ed." 

Among the various decisions which have been had upon the 
construction of these statutes, (which are too numerous to be 
here stated,) there is one which deserves particular notice, which 
is, that no penalty can be recovered, unless there has been un- 
lawful interest actually taken^ accepted^ and received. For to 
constitute the offence^ three things must concur: 1. A contract 
between the parties : 2. Moneys or other things lent : 3. Atx)ve 
the rate of legal interest actually received by the lender for for- 
bearance.* 

It is here to be recollected, that, according to the decision in 
Commonwealth v. Cheny,f no person can be held to bail before 
a magistrate in this state, for the offence of usury. Our statute 
expressly authorizes a prosecution qui tarn, m the name of a 
common informer, as well as by indictment. The reasons of 
this decision are given by Parsons C. J. in delivering the opinioa 
of the court in that case, to wliich the reader is referred. J It 
has also been doubted, whether, from the construction of the 
several acts relative to the establishment of die present Court of 
Common Pleas in this state, this offence of usury, though a com- 
mon misdemeanor, is not excluded from the jurisdiction of that 
court. 

• Hawk. b. 1, c. 82, ■. 8, note 1 ; 3 Wilson, 862. 1 6 M. IL MS. 

t Ante. 
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By a subsequent statute of Massachusetts, passed January 
19tb, 1788y* made for the limitation of actions upon penal stat- 
utes, all prosecutions for usury, if instituted by a common inform- 
er in a qui tarn action, shall be commenced within one year next 
after the offence is committed ; and if prosecuted by indictment, 
within two years next after the oflence is committed. For a 
general description of the offence of usury, and various decisions 
relating to it, see Hawk. b. 1, c. 82.^-4 Bla. Com. 156. — 2 
Bla. Com. 455, &;c. 

Form of a Complaint for Usury. 

A. B. of B. Sec., upon his oath complains, that on the 
day of in the year of our Lord one thousand eight hun- 

dred and twenty, one C. D. of &x;., yeoman, did lend to 

one E. F. the sum of dollars, and that the said E. F., 

for securing the repayment of the said sum -of dollars, 

with lawful interest for the same, to the said C. D., afterwards, 
to wit, on the day of aforesaid, at B. aforesaid, in 

the county aforesaid, did give and deliver to the said C. D. a 
certain promissory note, bearing date the day and year last afore- 
said, by which said note the said E. F. did promise to pay to 
him the said C. D. the said sum of with lawful interest 

for the same in six months after the date of the same note ; and 
that the said C. D. afterwards, to wit, on at &c., 

aforesaid, unlawfully, unjustly, and corruptly, did receive, accept, 
and take of and from the said E. F. the sum of dollars 

and cents, of the moneys of him the said E. F., and by 

way of corrupt bargain and loan for the forbearing and giving 
day of payment of the said sum of from the said 

day of until the said day of which said sum 

of so as aforesaid received and taken by the said C. D* 

for the forbearing and giving day of payment of the said sum 
of from the said day of until the said 

day of did exceed the rate of six dollars for the loan of 

one hundred dollars for the year; against the peace of said 
Commonwealth, and contrary to the form of the statute in such 
case made and provided. Wherefore &c. 

Vaqbants and Vagabonds. — See " House of Correction.** 

Way.— See " Nuisance.*' 

* Stat 1788, chap. 12. 
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CIVIL. ACTIONS 



The following precedents are principally collected from the 
•*' American Precedents of Declarations," and consist of such 
forms &c. as are usually required by justices of the peace in 
civil acdons. 

In all civil actions of a personal nature, within the jurisdicticxi 
of a justice of the peace, the defendant has a right to give any 
special matter in evidence, under the general issue, as though 
specially pleaded. This right in Massachusetts is given by a 
statute of 1783, chap. 42, ssc. 7. The exception in that section, 
which referrs to actions of trespass committed on real estate, will 
be noticed in that part of the subsequent precedents which relate 
to actions of trespass. It may be here noticed once for all, that 
no other plea than the general issue is necessary in trials upon 
the merits, before justices of the peace, and that the forms of 
such pleas will be found in their proper places among the follow- 
ing precedents ; and that, as the justice who tries the case, can- 
not be Q^ counsel for either party, no forms, either of pleas to 
the jurisdiction or in abatement, or of special pleas, are consider- 
ed necessary for Atm, and therefore not given in this collection. 
When such pleas are necessary or advisable, the party will of 
course employ counsel. 
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DECLARATIONS IN ASSUMPSIT. 

1. INDEBITATUS ASSUMPSIT. 

On Account annexed. 

In a plea of the case, for that the said A. at on 

being indebted to the plaintiff in the sum of according to 

the account hereunto annexed, in consideration thereof, then and 
there promised the plaintiff, to pay him the same sum on de- 
mand ; yet, though often requested, the said A. hath never paid 
the same, but wholly neglects and refuses so to do, to the dam- 
age &£C. 

Money had and received. 

In a plea of the case, for that the said A. at on 

being indebted to the plaintiff in the sum of for so much 

money before that time had and received by him the said A. to 
the plaintiff's use, then and there in consideration thereof, prom* 
ised the plaintiff to pay him that sum on demand ; yet, though 
requested, the said A. ha^ not paid the same to the plaintiff, but 
neglects and refuses so to do. 

Money lent and accommodated. 

In a plea of the case, for that the said A. at on 

being indebted to the plaintiff in the sum of for the like 

sum of money before that time lent and accommodated by the 
plaintiff to the said A. at his request, in consideration thereof, 
then and there promised the plaintiff to pay him the same sum 
on demand ; yet the said A., though requested, has not paid the 
same, but neglects and refuses so to do. 

Money laid out and expended. 

In a plea of the case, for that the said A. at on 

being indebted to the plaintiff in the sum of for so much 

money before that time laid out and expended by the plaintiff for 
the use of him the said A. and at his request, then and there in 
con^deration thereof promised the plaintiff to pay him that sum 
on demand ; yet the said A., though requested, has never paid 
the same, but refuses so to do. 
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For Meat J Drinkf fyc. 

In a plea of the case, for that the said A. at on 

being in debt to the plaintiff in the sum of for meat, drink, 

lodgings, and other necessaries, by the plaintiff before that time 
provided for him the said A. and at his request, according to the 
account hereto annexed, then and there in consideration thereof 
promised the plaintiff to pay him that sum on demand ; yet, 
though requested, he has never paid the same, but neglects and 
refuses so to do. 

For Labor and Materials. 

In a plea of the case, for that the said A. at on 

being indebted to the plaintiff in the sum of for certain 

labor done and performed, and for divers materials found and 
provided by the plaintiff for him the said A* at his request, ac- 
cording to the account hereunto annexed, then and there in con- 
sideration thereof, promised the plaintiff to pay him therefor, the 
said sum of yet the said A., though requested, has never 

paid the same to the plaintiff^ but refuses so to do. 

For Work and Labor toUh HorseSy Carts^ S^e, 

In a plea of the case, for that the said A. at on 

being indebted to the plaintiff in the sum of for work and 

labor, care and diligence of the plaintiff, by him with his horses, 
carts, and carriages before that time done, performed, and bestow- 
ed in and about the business of him the said A. at bis request accor- 
ding to the annexed account, in consideration thereof promised 
the plaintiff to pay him therefor the said sum of dollars, 

of which said A. then and there bad notice ; yet the said A., 
though requested, has never paid the plaintiff said sum, but 
neglects and refuses so to do. 

For Work and Service as a Schoolmistress. 

In a plea of the case, for that the said A. at on 

being indebted to the plaintiff in the said sum of for the 

work, service, care, diligence, and attendance of the plaintiff as a 
schoolmistress, by her, before that time done, performed, render- 
ed, and bestowed in and about the teaching and instructing <tf 
B. C, the infant daughter of the said A., m reading, needle work, 
good manners, and other necessary accomplishments and quali- 
ficadons, from to according to the annexed ac- 
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count, and at his request, in consideration whereof, he the said 
A. then and there promised the plaintiff to pay her therefor the 
sum of yet the said A., though requested, has never paid 

the same, but neglects and refuses so to do. 

QUANTUM BCERUIT. 

For Labor and Sendee. 

In a plea of the case, for that the said A., at on 

in consideration that the plaintiff, at the special instance and re- 
quest of the said A. before that time, had done and performed 
certain work, labor, and service, according to the account annex- 
ed, for him the said A., promised the plaintiff to pay him on de- 
mand so much money as he reasonably deserved to have and 
teceive therefor ; and the plaintiff avers, that he reasonably de- 
serves therefor the sum of dollars ; of which the said A. 
then and there had notice ; yet, though often requested, the said 
A. refuses to pay the same. 

For Work done, and Articles found by a TaSar. 

In a plea of the case, for that the said A., at on 

in consideration that the plaintiff, then being a tailor, at the re- 
quest of the said A., had fitted, made, and delivered divers vest- 
ments and articles of clothing for the said A., according to the 
annexed account, with certain wares, by the plaintiff, in that be- 
half, then and there found and provided, then and there promised 
the plaintiff to pay him as much money therefor as he reasonably 
deserved to have for the same ; and the plaintiff avers, that he 
reasonably deserves to have therefor the sum of yet the 

said A., diough requested, has not paid the same, but refuses so 
to do. 

For Rent. 

In a plea of the case, for that the said A., at on 

in consideration that the plaintiff, at the special instance and re- 
quest of the said A., had permitted him to occupy and improve 
a certain house [shop or other buUding^ as the case may &e,] from 
to which said A. occupied and held accordingly, 

promised the plaintiff to pay him on demand, as much money as 
he reasonably deserved to have for the same ; and the plaintiff 
avers, that he reasonably deserves therefor, the sum of yet 

the said A., though requested, refuses to pay the same. 

54 
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ised the plaintiff, to pay him, (or his order,) the sum of 
on demand, with interest till paid ; yet the said A., though re- 
quested, has never paid said sum or interest, but neglects and 
refuses so. to do. 

Partners v. Maker. 

To answer unto A. 8t B. of partners, jointly negotiat- 

ing in business and trade under the firm of A. Il Co. in a plea 
of the case, for that the said C, at on by his note 

under his hand of that date, for value received promised the plain- 
tiff, by the name of their firm, of A. ii Co. to pay them or their 
order, the sum of on demand with interest till paid^; yet 

the said C, though often requested, has never paid said sum, ou 
refuses so to do. 

Payee v. Partners. 

Attach A. & B. &c., partners in trade doing business under 
the firm of A. & Co. to. answer &c. in a plea of the case, for 
that the said A. b B., on at by their note, signed 

by their name and style of partnership, of that date, for value re- 
ceived, promised the plaintiff, to pay him or his order the sum 
of on demand with interest ; yet, though requested, they 

have never paid the same, but refuse so to do. 

Indorsee v. Maker* 

In a plea of the case, for that the said A., at on 

by his note under his hand of that date, for value received, prom- 
ised one C. to pay him or order the sum of on demand, 
with interest till paid ; and the said C. afterwards, on the 
day of by his endorsement of the same note, in writing 
under his hand, orderd the contents thereof to be paid to the 
plaintiff or his order, according to the tenor of sskid note, of 
which said A. then and there had notice, and thereby became 
liable, and in consideration thereof then and there promised the 
plaintiff, to pay him the contents of the same note, according to 
the tenor thereof ; yet the said A., although requested, has never 
paid the same, but refuses so to do. 

Indorsee v. tndorsor. 

In a plea of the case, for that one G., at on by 

his note under his hand of that date, promised the said A« (die 
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defendant,) to pay him or his order, the sum of at or before 

then next ensuing, but since passed, with interest^there- 
for until paid ; and the said A. thereafterwards, on the same 
day, by his endorsement of the same note in writing, ordered the 
contents thereof then due and unpaid to be paid to the plaintiff, 
according to the tenor thereof, and the plaintiff thereafterwards 
on made diligent search after the said G. to demand pay- 

ment of him, but could not find him, [or^ if the case be «o, at 
on presented said note, the same being then pay- 

able to said G., for payment, which the said 6. then and there 
refuse to do,] whereof the said A. then and there had notice, 
and thereby became liable, and in consideration thereof then and 
there promised the plaintiff to pay the same; yet the said A., 
though requested, has never paid the same, but refuses so 
to do. 

ORDERS. 

Payee v. Acceptor on an accepted Order. 

In a plea of the case, for that one C, at on 

drew his order in writing under his band of that date, directed 
to the said A., therein and thereby requesting the said A. to pay 
the plaintiff or his order the sum of on demand, for 

value received of the plaintiff, by the said C, and charge the 
same to the said C's account ; and the plaintiff thereafter- 
wards, on the same day, presented the said order to the said A. 
for his acceptance, who then and there accepted the same ; 
whereby he became liable, and then and there in consideration 
thereof promised the plaintiff to pay him the amognt thereon 
due ; yet the said A., though requested, has never paid the same, 
but refuses so to do. 

Payee v. Drawer, Order not accepted. 

In a plea of the case, for that the said A., at on 

for value received of the plaintiff, drew his order in writing un- 
under his hand of that date, directed to one C, therein and there- 
by requesting the said C. to pay the plaintiff or his order the 
sum of on demand, and charge the same to the ac- 

count of the said A. ; and the plaintiff, on at present- 

ed the said order to said C. for his acceptance and payment, 
which the said C. then and there refused to do, of which the 
said A. then and there had notice, whereby he became liable 
to pay the said sum to the plaintiff, and then and there, in con- 
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sideration thereof, promised the plamtiff so to do ; jet, though 
requested, he refuses to pay the same. 

On a Note for delivery of specific ArlicUi. 

In a plea of the case, for that the said A., at on 

by his note of hand for value received, promised the plaintiff to 
ay and deliver to him, or his order, gallons of New 

ngland rum, at [on or before'l then next ensuing, 

and now past, and the plaintiff avers, that the said rum, at said 
time and place of delivery, was of the value of for each 

gallon thereof, and that he was then and there ready to re- 
ceive the same ; yet the said A., though then and there requested, 
never delivered the same to the plaintiff, but refuses so to do. 

Note. When the articles are payable on demand, a special 
requestor demand must be averred as follows : *^ Yet the said A., 
though afterwards requested, viz, on at and at 

[said place of delivery^'] refused to deliver the said mm to the 
plaintiff, according to his promise aforesaid." 

OC/^The form of the plea, that is, the general issue, in an ac- 
tion of assumpsit, is as follows : 

And the said A. B. comes and defends be. and for plea says 
he never promised the plaintiff in manner and form, as he in Us 
declaration hath alleged ; and thereof puts himself on trial. 

By C. D., his attorn^. 
And the pl&dntiff likewise. 

By E. F., his attorney. 

The form of the record of a case before a justice of the peace 
will be found at the close of these precedents. The form, there 
inserted, will be proper, mutatis mutandis, in all the difierent forms 
of actions. 
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ACTIONS ON THE CASE. 

DECEIT. 

This species of action on the case is grounded on fraud, im- 
position, or express warranty ; and is susceptible of two kinds of 
remedy, viz. an action of assumpsit^ or case for deceit.* In 
cases of express warranty, assumpsit is the most appropriate 
remedy, although deceit will lie on such warranty. It cannot be 
necessary to multiply precedents for this species of injury, in 
this collection ; because in most cases the amount of damages 
demanded will exceed the jurisdiction of a single justice, and 
because, also, this species of action is seldom resorted to without 
the aid of professional advice. Those which I have selected are 
in cases which may fall within a justice's jurisdiction. The plea, 
in these actions on the case, before a single justice, will always 
be that of not guUty. 

On Warranty of Wines. 

In a plea of the case, for that whereas the said A., on 
at in consideration of the sum of by the plaintiff 

then and there paid to the said A., did bargain and sell unto the 
said plaintiff gallons of wine ; and upon making said bargain 

and sale, the said A. did then and there warrant the said wines to 
be good and perfect wine and in good order, state, and condition ; 
vet the plaintiff avers, that the said wines were, at the time of said 
bargain and sale, corrupted and adulterated ; and if drank, hurtful 
and pernicious to the health and constitution of man ; whereby 
the plaintiff, upon said bargain, sale, and warranty, was then and 
there greatly deceived and defrauded. 

For selling a Cow^ belonging to another Person. . 

In a plea of the case, for that the plaintiff, on at 

bargained with the said A. [defenflant,] to purchase of him a 
certain cow, who, knowing the same to be the cow of one D., 
sold the same to the plaintiff, and then and there warranted the 
said cow as his the said A's property, for a sum of money to be paid 
therefor by the plaintiff, to the said A., and the plaintiff avers, that 

* Doug. 18» Stuart «• WiUdni. 
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afterwards the said D. demanded and took the said cow from the 
plaintiff, as his the said D's own cow, and carried the said cow 
away as his the said D's own property ; and so the plaintiff saith, 
that the said A. bath cheated and deceived the plaintiff. 

For selling Liquors by short Measure, 

For that the said A., at on did falsely and frau- 

dulently deceive the plaintiff by then selling him the plaintiff a 
certain quantity of spirituous liquor, called as and for the 

quantity of two gallons, and then and there warranting the same 
to be and tg contain that quantity ; when in truth and in fact, the 
said quantity of spirituous liquor so sold and warranted as afore- 
said, at the time of the sale and warranty thereof, was not, nor 
did contain the said quantity of two gallons, but a less quantity, 
to wit, the quantity of six quarts, and no more ; all which the 
said A. then and tliere well knew. 

For selling Wool, artfuUy packed. 

For that the plaintiff, on at bargained with the 

said A. to buy of him pounds of wool, which was then 

and there packed and bound up into parcels, in the form and 
which had the appearance of fleece wool ; and the said A. by 
then and there warranting said wool to be fleece wool, and to be 
packed and bound up fairly and without deceit, and to be good 
and merchantable, then and there deceitfully sold the same to 
the plaintiff for the sum of dollars, to be thereafterwards 

paid by the plaintiff for the same ; and the plaintiff avers, that 
at the time and place of said sale, the said wool were deceitfully 
and fraudulently packed and bound up, and that parcels 

thereof were not fleece wool, nor good and merchantable wool ; 
but the inside thereof was wool oi no value ; of all which the 
said A. was then and there well knowing ; and so the plaintiff 
saith, that the said A., in manner aforesaid, falsely deceived and 
defrauded the plaintiff. 

(t?^he same form as this, will answer for a fraud in the sale 
of any other article. 

For shooting a Dog. 

For that whereas the plaindfl^ on the day of at 

was possessed of a certain [spaniel] dog, of the value 

of as of the proper goods of the said plaintii^ whereby 
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he received benefit and profit ; yet the sud A., well knowing 
the same, but roaliciously contriving and intending to injure the 
plaintiff in this particular, then and there discharged a certain 
gun, loaded with gunpowder and leaden shot, at and upon said 
dog, whereby the said dog was mortally wounded and then and 
there died, whereby the plaintiff was greatly injured be. 

Far keeping a Dog accustomed to bite. 

For that said A., on at a certain dog accustomed 

to bite sheep, then and there knowingly kept, which said dog, 
then and there on the same day, five sheep of tne plaintifi^ then and 
there found, so grievously did bite, that three of the same, of the 
value of died ; and the residue of said sheep were injure 

ed and rendered of no value. 

For immoderately riding a Horse. 

For that the said A., on at had hired a horse of 

the plaintiff to ride from to for a certain sum then 

agreed upon, and the plaintiff delivered said horse to said A. to 
ride accordingly ; yet said A. so carelessly and immoderately 
rode said horse, that by means of tiring, and otherwise abuang 
said horse, the said horse died. 

SLANDER. 

For caBing PhinHff a Thirf. 

In a plea of the case, for that the plaintiff is, and from* his 
YOUth hath been, a person of good name and reputation among 
his neighbours, for honesty and propriety of conduct, and is and 
always has been free from the atrocious crime of stealing ; nev- 
ertheless the said A., not bein^ ignorant of the premises, but 
maliciously and wickedly to injure and destroy me plaintiff's 
good name and character, and to bring him into contempt and 
hatred among his neighbours and fellow citizens, and to expose 
him to the punishment by law inflicted for the crime of theft, did, 
on at in presence and hearing of divers citizens of 

said Commonwealth, with a loud voice, utter, speak, and publish 
the following false and malicious words following, of and concerning 
the plainti^ tnlz. [Aere insert the toords spoken veiiatim^ with 
proper inuendos.J By means of which said false, scandalous, 
and malicious words, the plaintiff has been greatly injured in his 
good name, fame, and reputation, and has been exposed to a 
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proisecutioD for the crime of stealing ; and the plsdntiff has there- 
by suffered great anxiety and distress of mmd by reason of the 
premiser. 

(T/^his form of declaration will answer for most other cases of 
slander by words, by preserving the form, and inserting the words 
spoken. 

For a UbeL 

In a plea of the case, for that the plaintiff is of good name &c. 
[as in the preceding precedent,'] yet, &c. the said A. did com- 
pose, write, and publish a scandalous and malicious libel, where- 
in, among other things, it was falsely and scandalously af&rmed of 
and concerning the plaintiff, as follows, viz, [here insert the words 
of the libel, with proper inuendos ;] whereas in truth and ia (act, 
the plaintiff was not guilty of any of the misdemeanors in said 
libel published. By means of which said false, scandalous, and 
malicious libel, published as aforesaid, by him the said A., the 
plaintiff hath suffered great scandal and reproach, and been oth- 
erwise greatly bjured in his reputation and estate. 

TROVER. 

For a Chest of Clothes. 

In a plea of the case, for that the plaintiff, on at 

was possessed of a certain chest, containing a quantity of clothes, 
which are particularly mentioned in the schedule hereto annexed, 
all of the value of dollars, as of his own property ; and being 
so thereof possessed, then and there, on the same day, at said 
casually lost the same, which said chest and articles 
aforesaid then and there, on the same day, came into the hands 
and possession of the said A. [defendant,] by finding ; yet the 
said A., well knowing the goods and chattels aforesaid to beknig 
to the plainuff, though requested, hath not delivered the same to 
the plamtiff, but afterwards, on the same day, converted the same 
to his own use. 

0[?^his form will answer for all cases of trover, varying the 
statement as to the property lost, according to the facts. 
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COVENANT. 



The cases in which the action of Covenant is the appropriate 
remedy, generally relate to those subjects of litigation, which 
are not within the jurisdiction of a justice of the peace ; such as 
warranty of land and the breach of the covenants in the deed of 
it, which generally involve the title to real estate, and cannot be 
decided upon in a justice's court ; Charter-parties, Indentures, 
Leases, he. ; in most of which cases the damages demanded ex- 
ceed the jurisdiction of a justice's court. No precedents therefore 
of declarations in cases of Covenant broken, are inserted in this 
collection. 



DEBT. 

On Bonds. 

In a plea of debt, for that the said A., on at by 

his writing obligatory of that date, by him signed and sealed, and 
here in court to be produced, bound and acknowledged himself 
to be indebted to the plaintiff in the sum of dollars to be 

paid to the plaintiff on demand ; yet the said A., though request- 
ed, hath never paid the same, but unjustly detains it. 

On a Bond by a surviving Obligee. 

In a plea of debt, for that the said A., on at by 

his writing obligatory of that date, by him signed and sealed, and 
here in court to be produced, bound himself to the plaintiff and 
one B. now deceased, whom the plaintiff survived, in the sum of 
dollars, to be paid to the plaintiff and the said B. or eith- 
er of them, on demand ; yet the said A., though requested, hath 
never paid the same to the plaintiff or said B. in his lifetime, or 
to the plaintiff since the decease of tlie said B., but detains it. 

(t/^The general issue in an action of debt upon bond, is non est 
factum^ the form of which is as follows : " And the said A. comes 
and defends &c., and says, that the instrument declared on in the 
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plaintiff's writ and declaratioD, is not his deed, and of this he 
puts himself on trial. 

By A. B., his attorney. 
And the plaintiff likewise, By C. D., his attorney. 

Debt on a Judgment in a Justice^s Court. 

In a plea of debt, for that the plaintiff, by the consideration of 
C. D. Esquire, at a justice's court, holden before him the said 
C. D., at bis dwelling-house in on recovered judg- 

ment against the said B. [defendant,] for the sum of dam- 

ages and for costs of said suit, as by the record thered' 

there remaining appears ; an attested copy whereof is here ready 
to be produced ; which said judgment is now in full force and in 
no part satisfied, or annulled ; whereby an action bath accrued 
to the plaintiff to have and recover of the said B. the several 
sums aforesaid, amounting together to the sum of with 

lawful interest thereon ; yet the said B., though requested, bath 
not paid the same, but unjustly detains it. 

(t^If a part of the judgment has been satisfied, say ** which 

said judgment remains unsatisfied in part, viz. for the sum of 

and an action hath accrued to the plaintifi^" [as next 
above.^ 

For Rent on a parole Lease. 

In a plea of debt, for that the plaintiff by lease parole, on 
at demised to the said D. [defendant,] a house 

situated in aforesaid, to hold for one quarter of a year next 

ensuing, and so from quarter to quarter so long as both parties 
should agree ; yielding and paying the sum of for every 

quarter he should hold the premises so devised ; by force where- 
of the said D. then entered upon the premises and held them 
until when the sum of rent became due, and is 

still in the rear and unpaid ; whereby an action hath accrued to 
the plaintiff to recover and have the same sum, and thereof he 
brings this suit ; yet the said D., though requested, hath never 
paid the sum, but detains it. 
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(C^The general issue in Debt, on a judgment and other 
similar causes of action is nil debtt, and is in the following form : 

And the said A. B. comes and defend &c., and says, that he 
does not owe the plaintiff in manner and form, as he in hb dec- 
laration hath alleged, and of this he puts himself on trial. 

By A. B., his attorney. 
And the plamtiff likewise, By C. D., his attorney. 



MILITIA. 

The form of proceeding for the recoveiy of the penalties 
created by the statute of 1809, chap. 108, '' for regulating and 
governing the militia of this Commonwealth," are all contained 
in the 35th section of that statute. It cannot be necessary to 
transcribe them into this coUection, as every justice of tlie peace 
is supposed to be possessed of the volume in which they are 
contained. When, therefore, application is made to a justice of 
the peace, for the recovery of any of the penalties of the militia 
law, he will find every thing prepared for him, as to the form of 
proceeding, m the section above aUuded to. There is another 
sufficient reason for not here cop}dng these forms ; the fluctuating 
state, and the constant alterations in the imlitia laws, render it 
highly probable that these alterations will contmue to be made, 
and that the final result may be a material charge, if not a total 
abolition of them. 



TRESPASS. 

Assault and Battery. 



In a plea of trespass, for that the said A., on at 

with force and arms, in and upon the plaintiff did make an as- 
sault, and him then and there beat, bruised, and evil entreated, and 
other wrongs and injuries then and there did, agabst the peace, 
and to die damage &;c. 
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Assault^ Battery f and False Imprisonment. 

In a plea of trespass, for that the said A., at on 

with force and arms, made an assault upon the plaintiff, and him 
then and there beat and abused, and without any lawful authority 
him the plaintiff did then and there falsely imprison and hold in 
duress for the space of and other wrongs then and there 

did, to the great damage of him the plaintiff, against the peace, 
and to the damage &c. 

By Husband and Wife, for an Assault upon the Wife. 

To answer unto A. B., of and C. D., the wife of him 

the said A. B., in a plea of trespass, for that the said F. [defendant,] 
on at with force and arms, in and upon the said 

C. D. did make an assault, and her the said C D. did then and 
there beat, abuse, and ill treat, and other wrongs then and there 
did, against the peace, and to the damage of said A. B. and 
C. D. &ic. 

Trespass to personal Property. 

In a plea of trespass, for that said A., at on with 

force and arms, took and carried away the plaintiff's boat, of the 
value of and converted the same to his own use, against 

the peace, and to the damage &x;. 

<inARE CLAUSUM FREGIT. 

Trespass on real Property. 

In a plea of trespass, for that the said A., at on 

with force and arms, broke and entered the plaintiff's cloSb, situ- 
ated in containing acres, and bounded as follows, 
viz. and then and there, with force as aforesaid, the plain- 
tiff's grass, then and there standing and growing, beat down and 
destroyed, and other wrongs then and there did to the plaintiff, 
against the peace &c. 

C[?*The general issue in actions of trespass, is not guilty. In 
an action of trespass upon real estate, the defendant is not allowed 
to give in evidence, under the general issue, any thing that may 
bring tlie title of real estate in question. The duty of the jus- 
tice in such cases, is particularly pomted out in the statute of 
1783, chap. 42, sec. 2. 
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Farm of a Justice^ Record in a dvU action. 

Commonwealth of Massachusetts. 

Suffolk ss. At a Justice's Court, held before me the subscriber, 
one of the justices of the peace for the county of at my 

dwelling-house in in said county of on the 

day of in the year of our Lord one thousand eight hun* 

died and twenty 

A. B., Plaintiff. 

C. D., Defendant. 

gi a plea of for that [here set forth the dedaration."] 

The plaintiff appears and enters his action ; the defendant al- 
so appears, and for plea says, that and thereof puts him- 
self on trial ; upon which plea, issue being joined, and the parties 
being fully heard and understood, it appears to me the said justice, 
that the plaintiff's declaration is proved ; and that the 
defendant in manner and form as the plaintiff declares : 
It is therefore considered by me the said justice, that he the said 
recover against the said the sum of dam- 
age and cost of suit, taxed at 
A true copy of Record. Attest, 

■ A. B., Justice of the Peace. 

From whicn judgment the said appealed to the next Court 

of Common I'leas, to be holden at within and for the 

county aforesaid, on the next, and entered into recogni- 

sance, as the law directs, to prosecute said appeal there with 
effect. 
Attest, 

A. B., Justice of the Peace. 



The form of an execution to be used in civil actions, triable 
before a justice of the peace, will be found in the statute of 
1784, chap. 28, sec. 3. 
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After indictment, no place or bouse a sanctuary for oflfender - . - 62 
Inner door may be broken when person is once arrested - - - 52 

Duty of officer after arrest is made 52, 53 

Officer may choose the magistrate before whom to return a [general] 

warrant ------.----63 

When there is a rescue, a fresh warrant to issue - - - • 54 

Consequences of a rescue 54 

Party in custody in a civil action may be charged criminally in prison 64 
Cannot Cake party out of custody but by Habeas Corjnu - - - 64 
Proceedings when party is in custody - - - - - -64, 65 

ARSON. 
See BoRNiira. 

ASSAULTS AND BATTERIES. 

Definitions and explanatory Remarks 163, 164 

Parties may be found guilty of the former, and not guilty of the latter 164 
No words amount to an assault ------- 164 

What injury amounts to a battery 164 

FORMS or COMPLAINTS. 

For a simple assault .....-- 164, note 164 

For a common assault and battery ...... -led 

For casting on a floor, kicking, &c. ------- 165 

For beating out an eye -•--.-.-- 166 

For tearing off complainant's hair 166 

For an assault upon a constable in the execution of his office 166, note 167 
For an assault and false imprisonment - -' • - - - 167 
For an assault with a cane .--..... 167 

For an assault upon a collector of a turnpike corporation ... 168 
For an assault on the driver of a chaise, and overturning it - - 168 

For encouraging a dog to bite -..-•-. ]69 

For an assault upon a woman quick with child - ... - ]69 

For riding over a person with a horse 170 

For an assault with a loaded gun ....... J7o 

For violently taking away a receipt for a debt .... 171 

For an assault upon a clergyman whereby he was prevented from doing 

his duty --- --- 17X 

For a felonious assault with a drawn sword, with intent to murder 172 

note 172 

For a felonious assault, and casting into a pond, with intent to drown 173 
For a felonious assault with intent to commit a rape ... 173 
With intent carnally to know and abuse a female child under the age 

of ten years 174, note 174 

For a felonious assault by two persons, with intent that one should 

commit a rape 174 
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For aa assaalt with intent to rob .-...-• 174 
For an assaalt with intent to maim . . » . • . 179 

For an aisault with intent to steal, on the 9th section of the itatat« - ITS 

ATTORNEY. 
Bfaj be allowed a fee for attending before a Jostice in oertain eaees ISK 

B. 
BACKING WARRANT. 
See Wabbavt. 

BAIL. 
Definition --..-••-••• gs 

Reasons for not taking it, in capital cases 88 

Eicessive or insufficient ••..•••. 83 

Jostice is answerable for taking insufficient bail . - - • • 83 
Directions concerning the taking of it • - - - • • 83,84 
Ignorance no eicose ----------84 

Party must tender it -.-• 84 

Not to be granted after conyiction ...--.-84 
Although party apprehended on a new warrant - • • - 84 

Justice's authority to bail is by statute 85^ 6( 

Party charged with a capital offence not bailable . • • • So, 8$ 
When charged with offences, punishable by imprisonment for life 88 
Bail for offences against the United States .... - 88 

Power to bail in Pennsylvania •-88 

One Justice may bail, in all cases where he may issne bis warrant - 89 
Justice cannot hold to bail in Massachusetts for an offisnce which may 

be prosecuted qui tarn --..-^•. 88 
Reasons for this - - - - - - - •- - 89, 90 

Directions as to wffieietuy of bail 96^97,98 

Two sureties required ---..••^•f)^ 

Sureties may be examined upon oath as to their property - • 98 
They ought to have a dear real estate within the eounty . - • 97 

Reasons for this 97 

Sureties convicted of an infamous crime, said noi to be admissible • 98 
Married women not admissible --,.... 98 
Minors pot admissible .--.--•••08 
When Justice is deceived he may require new and better sureties - 98 
Caution against excessive bail under this pretenoe • • • - 98 
Directions as to notice of bail to prosecute ke, . • • • 98 
When party unable to find sureties, may produce them afterwards, and 

be released from prison ---••••• 99 
May be permitted to remain in custody to obtain bail ... 99 

The offence of denying bail •---*... 99 

Of taking insufficient bail • - - * 109 

Duty of Justices in raoognising the witnesses ... 100, 101 

Witnesses refusing to recognise may be committed . • - lOO, 101 
Married women and infants cannot reoogoise as witnesses, bot most get 

others to be bound for their appearance - - • , - 101 
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Separate recognisances, not necessary ...... 101 

Recognisance must be taken to Commonwealth . - • - • 101 

Remission of penalty of-- 101, 102 

Requisites in the condition of recognisances of witnesses • • - 102 
Special directions herein - - - • - .•- - lOS 

Duty of Justices to enjoin punctuality in witnesses' attendance • 102| 103 
Reasons for this ...••..... 108 
See Witnesses. 

BARRATRY. 

Definition, and explanatory remarks 175, 176 

By Attornies 176, 177 

By married women -- 176 

Not necessary to charge any specific act .--•.« 176 
Notice of particular acts, to be given before trial . • . • 176 
The allegation that the party is a Commofi Barrator . • • • 176 
Suing in name of fictitious plaintiff ...... 176 

FORMS OF COMPLAIffT. 

For being a common barrator ---•--. 176 

Againstan attorney for suing in the name of a fictitioas plaintiff 177, note 177 

BASTARDY. 
See Murder, Pregnahct, Concealmkiit. 

A bond^ not a recognisance, to be taken from a putative father 91, 93, 03 
Forms of proceeding for maintenance ..... 156, 166 
Explanatory remarks 178 

FORMS OF COMPLAIITT. 

For concealing pregnacy ---.-•-•- 178 

For concealing death of bastard child 178 

BAWDY HOUSE. 

See NuisAHCB. 

BEGGARS. 
For Forms &o. see House of Corrbctiov. 

BIGAMY. 
See FoLTOAMT. 

BESTIALITY. 
See SoDOMT. 

BLASPHEMY. 

Explanatory remarks .*.- 179 

English statutes 179 

Statute of Massachusetts 180 

FORMS OF COMPLAIHT. 

For blaspheming the holy name of God ..... 180 

By cursing and reproaching Jesus Christ .-•--. 181 

By cursing and reproaching the Holy Ghost 181 

By cursing and contumeliously reproaching the holy Scriptnrei - «• 188 

BRIBERY. 

Definition and remarks 18t 

To solicit or attempt to bribe 188 
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At elections 188 

Provincial statute of Massachusetts not revised .... 183 

FORMS OF COMPLAINT. 

Against a Justice of the Common Pleas for accepting a bribe • - 183 
For attempting to bribe a Justice of the Common Pleas - - 184 

For bribing a person to procure an office .----- 185 

For accepting a bribe to procure an office ..... 185 

BUBBLIiNG THE PUBLIC. 
See NuisAHCE. 

BILLIARDS. 
See Gamikg. 

BURYING PLACES. 
See Ni7iSAVCF.| Sepulchres of the Dead. 

BURGLARY, AND OTHER BREAKING OF BUILDINGS. 
Definition and preliminary remarks .... 185, 186, 187, 188 

Must be committed in the night ....... 186 

What shall be accounted night ....... 186 

Must be in a mansion-house ....... 186 

What is deemed a tnansion-house ....... IS6 

Adjoining buildings ......... JS6 

Must be a breaking and entry ....... 186, 187 

Must be with felonious intent ....... 187 

Whether such intent be executed or not' ...... 187 

forms of complaint. 
For a burglary at common law ....... ]88 

For a bui'giary, prisoner being armed with a dangerous weapon - 188 

For breaking and entering a dwelling-house ; on first section of statute 

of Massachusetts ......... 189 

For breaking out of a dwelling-house 189 

For burglary, prisoner arming himself with a dangerous weapon in the 

dwelling-house - 190 

The same, prisoner committing an assault upon a person lawfully in the 

house ........... 190 

Against the principal, and others present, aiding iic. ... 191 

Against the principal and accessary before the fact ... 191 

Against an accessary after the fact 191 

For entering a dwelling-house in the night without breaking, with in- 

tent &.C. 192, note 199 

For breaking &c. a ship or vessel in the day time with intent &c. 193, note 193 

BURNfNG. 
Definition of Arson and explanatory remarks ..... 193 

Malignity of the offence 193 

There must be a frumtng, wilful and malieunif ..... 194 

Of a dwelling-house 194 

If part consumed, sufficient -.194 

What a wilful and malicious burning • 194 

What a dwelling-house of another •194 
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It must be in the night 1^ 

What shall be deemed night 1^ 

Other malicious burning ^^ 

rORMS or COMPLAINT. 

For Arson 1^5, 196 

For other malicious burning *^ 

For burning a stable within the curtilage of a dwelling-house - 196 
For burning a dwelling-house in the day time ----- 197 
For burning a meeting-house in the day time - - - - 197 
For burning a vessel within the body of the county - - - - 198 
For harboring and concealing an offender in any of the foregoing of- 
fences 198, note 198 

C. 
CHALLENGING TO FIGHT. 
See DgiLLiiro. 

CHAMPERTY. 

See Maihteztavck. 

CHURCH-YARD. 

See Sepulchres of the Dead. 

CHEATS. 

Definition and explanatory remarks 1^ 

Cheats at common law 1^ 

By statute ^^ 

Statute of 33 H. VIII. a part of our common law - - - - 199 

Cheats by false pretences 200 

Statute of Massachusetts concerning them . - - - - 200 

Meaning of the term ** false pretences" 200 

FORMS or COMPLAINT. 

For selling by false weights and measures 200 

For defrauding, by means of a counterfeit letter - - - - . 201 
For obtaining goods under pretence of being a servant to a custom- 
er 202, note 202 

For obtaining goods under pretence of being mei chants of good prop- 
erty 203, note 203 

For obtaining money by a draft upon one who the party pretended was 

indebted to him 204 

COIN. 
See FoBGEBT and Coijhtebfkitiwg. 

COHABITATION, unlawful. 

See Lewdness. 

CIVIL ACTIONS. 

COMPLAINT AND COMPLAINANT. 

Grounds of, to be ascertained by the Justice before granting process - 6 

May refuse it ^^ * 

Any person may prefer it, unless disqualified to testify - - - 6| 6 

Directions as to this fi» 6 
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In what eases Justiee cannot receive it 6 

Persons prefenring it, are bound to prosecute . . - - • 7 
Concealing crime and soppressing proseeation, gailt of • •7,8,9 

Complainant to be strictly examined before granting prosecation 10, II 

Duty of Justice, in doubtful cases -••---. H 

Importance of proceeding when complaint is well fonnded • - 11 

Complaint must be in form, and upon oath &e. . • . . 18 

Duty of complainant, when applying for process • - - • Id 
Complaint not to be received from a person of no religion - - 13 

Requisites in the form of complaint - - - - 14, 16, 16, 17 

JVot to be quashed in cases not within the Jnstice'i jorisdiction to tiy 14 
May be received upon suspicion ...... 17, 18 

But a general warrant against all persons suspected, illegal - - 17 

Arrest upon suspicion ....17 

Directions upon this subject - • • - - - - 17, 18 

Complaint of party against himself, to be received With caution • 21 
Sentence upon such complaints often of no validity - • - - 21 
Directions herein ------.--- 2J,22 

Complaint and warrant, not to be on the same paper - • - - 25 
Reasons for this suggestion ........26 

COMPOUNDING A FELONY. 
Definition and explanatory ramarks ...... 2(y5 

Compounding prosecutions upon penal statutes ..... 206 

FORMS OF COMPLAINT. 

For compounding an offence created by a penal statute - 206, note 207 

For compounding a felony 205 

CONCEALMENT OF PREGNANCY. 
See Bastardy. 

COUNTERFEITING. 
See'^OROERT and Covrterfeitino. 

COMMITMENT. 

Authority of Justice to commit - - - 104 

To what prison .--.-..--•- 104 
When party arrested in another county, and sent back he. - - 104 
When arrest is in the county to which the offender escapes • - 104 

MiUimutt definition of ......... 104 

Requisites in the form of -- 106 

Reasons for these requisites - - - - 106, 107, 108, 109, 110 
Legality of commitment to appear in an indictment for an escape 108, 109 
Commitment for felony should not be upon sutpieion when facU are 

clear ...--.-.-.. Ill 
Reasons for this - - - -- - . - - -111 

MUimui should describe the crime as in the complaint - - - 112 
Depositions, showing the corptu delicti, no cause for informal commit" 

ment IW 

Commitment to be to the nearest gaol - - - » - -llS 

Duty of gaoler, as to receiving the prisoner - - • • - 114 
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Officer committing, may keep prisoner, if gaoler refases to receive htm 116 
The expenses of commitment • - - • . . . -110 

Commitments must be to the next term of the coart - * - 116 

Commitment for further examination, form of • - - •> . 160 

Recognisance for the further examination - • . . . 149 
Form of commitment of a witness for want of sureties to appear and 

testify 153 

The power to commit in such case, note ---... 154 
See Witness, po^t. 

Form of commitment, upon view, for insulting a Justice in the execution 

of his office • 155 

CONSTABLES. 

Their power and duty in making arrests 38 39 

See Arrest. 

Their fees 126 

CONTEMPTS. 
See CoMMiTnHT. 

Justice may commit for it ^g 

See ExAHiKATioir. 

CONFESSION OF THE PARTY. 
Not to be extorted, or improperly obtained .... 72-74 

V^en improperly obtained, but other facts thereby discovered . 72, 73 

Duty of Justice to prevent others from obtaining it improperly • - 73 

Validity of a voluntary confession - 73 

Confession or plea of guilty on trial 78 79 

See ExABfiNATiov. 

CONSPIRACY. 

Definition and explanatory remarks 207 

Former definitions too narrow 2O8 

Combinations of journeymen to raise their wages • . . . qqb 

To sell pernicious liquor ..« 20^ 

To abuse legal process ......... 2O8 

Extends to every case of ^unlawful combination to injure - . . 2O8 
To assessors, for making an oppressive tax - - . • ^ 5208 

To defraud an illiterate person «.. 208 

To obtain goods upon credit, and then abscond - • • . 20B 

To manufacture spurious indigo - 208 

To prevent the burial of the dead ---.... 393 
The gist of the conspiracy is the unlawful combination • « 208 209 
The overt act is no part of the offence, but merely an aggravation of it 209 

Not necessary to allege any overt act 209 

Two persons are necessary to a conspiracy, therefore husband and wife 

cannot be guilty of it 209 

One person may be tried and convicted singly .... 209 

FORMS OF COMPLAINT. 

For a conspiracy to charge a man with a rape, with intent &c. - 210 

67 



450 INDEX. 

To cbarge a man with receiving stolen goods ..... 210 

Among worlcDien to raise their wages ...... 211 

To charge one with being the father of a bastard child ... 212 
To engross the article of vitriol ---.--- 213 
To make an unlawful tax ......... 213 

To defraud an illiterate person, by falsely reading to him a deed 214, 215 

To obtain goods upon credit and then abscond .... 215 

To manufacture spurious indigo ..... 216, note 117 

By prisoners to effect their escape -.-.... 218 

To persuade a man to give evidence against one committed for trial - 219 
For a conspiracy to cheat, without alleging any overt act - 220, note 220 

CORRECIlOiN. 
See House of Correctioit. 

CONVICTION. 

Form of ' ... 143 

COSTS. 

At common law and by statute - 116, 117 

Not paid by government, except in capital cases - • - - 117 

Statute of Massachusetts regulating fees and costs .... 117 

Difference in amount of fees in different coantiea .... 117 

No discretion as to amount of fees, except &ic. .... Hg 

Duty of Justices to restrict officers and witnesses to their legal fees 1^ 
Minute statement of fees required ....... Hg 

Justices' fees, and special allowance - - - - - - 118 

Special directions as to other duties and allowance for them VH, 129, 130 
Duty as to certifying and returning copies of process - - 130, 131 

And as to allowance of officers' fees 130 

Witnesses' fees 125 

How to be taxed 125, 125 

Sheriffs and constables' fees 125 

Special directions as to allowance and taxation of them - - 125-130 

Form of a bill of cost 142 

CRACKERS. 
See NniiAHcs. 

CURSING. 
See SwsABiHO profahilt. 

D. 
DEAD BODIES. 
See SxpvLCBRKS or the Dead. 

DISORDERLY HOUSES. 
See NuiSAHcx. 

DEAF AND DUMB. 

How to be arraigned and tried 79 

See Trial. 

How to be proceeded with when witnesses - - - . - 64 

See Witness. 
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DOORS. 
See Arbist. 

When they may be broken 89,41,46-51 

DRUNKARD. 

See Hovsx of Cobbzctioh. 

DUCKING STOOL. 
Not a lawful punishment -------- 828 

DUELLING. 

Definition and explanatory remarks 220 

Ferocious manner of practising it in this country - - - - 5220 

It is murder in principals and seconds ------ 221 

Whether seconds of deceased are guilty - - - - 221, 222 

FORMS OF COMPLAIHT. 

For engaging in a duel where no homicide ensued - 222, note 222 

For challenging by written message - - - - 223, note 223 

For being a second in a duel -------- 223 

For being a second, when no duel b fought 224 

For accepting a challenge 224 

E. 

ELECTIONS. 

Explanatory remarks upon election laws ..... 225 

Statutes relate only to state officers 226 

Fraud at elections, an offence at common law .... 225 
Frauds by selectmen 226 

FORMS OF COMPLAINT. 

For fraudulent voting at election of governor, &c. - - 226, note 226 
Agiainst selectmen, for fraudulently admitting persons to vote who were 

not qualified 226, note 226 

EMBRACERT. 
Definition and remarks --------- 228 

An attempt to instruct a juror -- 229 

Immaterial whether any, or what verdict is given . - - - 228 
Jurors cannot practise upon their companions - - - - 228, 229 
A treat or gratuity to a juror will set aside a verdict - - - 228 

Embracery an increasing offence 229 

Form of a complaint 229, note 230 

ESCAPE. 
Party escaping may be taken in any county and sent back for examina- 
tion 106 

Explanatory remarks 230 

Negligent and voluntary escapes 231 

Statute of Massachusetts 231 

FORMS OF COMPLAIirr. 

For an escape from a constable being in custody under a warrant - 231 

Against a prisoner for breaking out of gaol 232 

Against a constable for a negligent escape ^^ 



452 INDEX. 

Against a gaoler, for a yolantary escape, prisoner committed for fel* 

ony 233, note 233 

For cooyeyiog tools into a prison to fncilitate escape of prisoner • 83< 

EXTORTION. 
Definition and explanatory remarks ...-•• 236 

Officer may take a reward voluntarily offered . - - • • 2236 
Bat a promise to pay for an act of duty is void • • • • 230 

Complaint must state the sum received ...... 235 

Not necessary to prove the exact sum received • • • • 2X 

rORMOF COMPZ.i.]|T. 

▲gainst a Justice of the Peace for extortion • . . S36^ note 237 

EV£SDROPF£RS. 
See NuisAircE. 

EXAMINATON. 
Must be speedily had ......... 55 

Time allowed for it must be reasonable - - - • • 66, 67 
Manner of detaining prisoner for examination - - • • 57, 68 

Recognisance of party for further examination . • - • gB^ 59 
Caution as to the amount of penalty and sufficiency of sureties - 69 

Forms of recognisance and commitment for farther examination 149, 160 
Of an order to bring up prisoner for examination • . • • 151 
Directions as to summoning witness for the examination - • 89, 60 

Importance of Justice's duty on the examination - • - - 60 

Remarks and directions upon this subject 60, 61 

Examination must be in presence of prisoner . - • - . 03 
Confession of prisoner not to be extorted or improperiy obUinnd on ex- 
amination .---••----60^61 
See CoMFEssioN of Party. 
When examination is in writings Jastiee to hear the narrative - 6S 

Form of oath -----.63 

When examination of witnesses is to be reduced to writing - - 63 
Directions as to examination and admission of witnesses - - • 63 
What witnesses not admitted to be sworn - - - - -63,64 
See WiTMKssES. 

Rules of law, as to children and others - • • - 63^ 64, 66 

Mode of interrogating witnesses as to their belief - - • - 64 
When disqualified by conviction of infamous crimes • > . 67. 

The effect of a pardon • 9A 

See Parooit. 

Witnesses may be examined in the absence of each other - • 69 
Duty of Justice, as to evidence of accomplices • - * • 69, 70 
Effect of Justice's engagement to an accomplice - • - • 70 

His duty herein - 70 

See Accomplice. 

Duty of Justice, as to obtaining confession of the party • • • 72 

See CoiiFSSSioir of Party. 

And as to requiring him to plead or answer to complaint • • 71 
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And upon his arraignment --.. 72 

Caution as to obtaining confession of prisoner .... 72 

Validity of voluntary confession -- 74 

Examination of prisoner and directions herein .... 74 

Justice may commit party for an insult during examination - • 75 

May discharge prisoner when the accusation appears wholly groundless 76 
But not when there is an express charge of felony ... 75^ 76 

?for even when the Justice believes the prisoner innocent • - 76 

Form of an examination of a witness or. prosecutor - . • • 162 

Of commitment of a witness refusing to testify .... 162 

Of examination of prisoner - • - 162 

Form of commitment of a witness for want of sureties to appear lie. 162 

See note as to power to commit in such case • . . • 164 

F. 
FALSE PRETENCES. 
See Cbxati. 

FEES. 
See Costs. 

FEME COVERT. 

See ExAMHTATIOlTi RSOOONISAHCX. 

When a warrant may be issued against her 33 

Not admissible as bail, or to be bound in any recognisance - - S^ 

May be convicted of keeping a house of ill fame - - note 337 

FIRE-WORKS. 
See NuisAircE. 

FINES. 
J>uty of Justices in accounting for them ..... 83 

Consequences of neglect -- -82 

FORGERT AND COUNTERFEITING. 
Definition and explanatory remarks ...... 238 

The fraudulent intent 238 

Fraudulent alteration, or application of the true signature - - 238 
Forgery in the n|ime of a fictitious or non-existing person ... 238 

Uttering and pulrtishing 238 

Forged instrument to be set forth In the comp1aint| unless secreted by 

the party 238,239 

The " purport and effect," " tenor,** &c. how set forth - - . 239 

An altered iKstrument may be charged as forgery of the whole - 239 

Must be alleged by the name used in the statute .... 239 
Construction of statute of Massachusetts ...... 239 

Explanation of its several sections 240, 241 

Precise words of the statute must be used •-••-. 241 

Ft tt armiSf not necessary •- 241 

Bank bills of other states, considered as promissory notes - - 241 , 242 

Reasons for this -- --- 242 

Directions as to preserving proof of identity of biHsi coin, be. - • 242 
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FORMS or COMPLAin. 

For forging a promissory note 24S 

For forging a certificate of a justice .... 243, note 243 
For uttering and publishing a forged instniment .... 243 
For forging a certificate of a public debt ..... 244 
For forging a bank bill of a bank in Massachusetts . - . . 244 
For being possessed of ten counterfeit bills with intent &«. - - 245 
For uttering and tendering in payment a counterfeit bank bill of a Mas- 
sachusetts bank 245, note 246 

For a second offence --------- 246 

For being possessed of a counterfeit bill with intent &e. - 247, note 247 
For making or mending any tool to be used kc. • . - . 248 
For being possessed of such tools, with intent &c. - - 248, noCe 248 

For counterfeiting coin 249, note 249 

For being possessed of ten pieces of counterfeit coin with intent &c. 249 
For being possessed of any number of pieces of false coin with in- 
tent &c. 250 

For passing counterfeit coin - 250 

For making or being possessed of tools, with intent &c. to be used in 

counterfeiting coin -- 261 

Search-warrant to be issued for counterfeit bills, tools, &o. 251, note 251 

G. 
GAMING AND GAMING HOUSES. 

Explanatory remarks - 252 

Their pernicious tendency ...- 258 

The several statutes against it 252 

Punishment inadequate 252 

rORMS OF COMPLAIHT. 

For playing at cards at a public house 253 

For winning money by gaming -- 253 

For keeping a common gaming house for billiards .... 253 

For playing at billiards 254 

For keeping a private billiard table for hire 254 

GENERAL ISSUE. 
See Trial. 

H. 
HABEAS CORPUS. 
Party can be taken oat of custody only by habeas corput - - 54 

See Arrest. 
When offender is arrested in another county, notice to be given that a 

habau corpus may be obtained - - 105 

When obtained upon a commitment of prisoner ... 106,110 

Habeas Corpus act -• 116 

HOUSE OF CORRECTION. 

Explanatory remarks 255 

Statute provisions in Massachiuetta 256,256 
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Rogaea, vagabonds, idle persons, beggars. Jugglers, &c. to be sent there 256 
Proceedings upon the late statute of Massachusetts directed * - 266 
By the police court of the city of Boston - - - - 256, 257 

Proceedings as to other processes before a Justice - - - - 258 
Some provisions of former statutes unconstilutibnal . . - 258 

FORMS OF COMPLAINT. 

Against a common drunkard " ^" 

Against a common piper, fiddler, &c. 259 

Against a vagabond and idle person 269 

Against a juggler 259 

Against a common night-walker --- 260 

Against a wanton and lascivious person 260 

Form of a sentence to the house of correction 260 

House of correction may be a prison for certain offenders - 105, 106 
HOUSES OF ILL FAME, AND OTHER DISORDERLY HOUSES. 

Explanatory remarks 261 

What evidence may be given onder a general charge - - - 261 

A lodger may be guilty --------- 261 

A feme covert also .--------- 261 

FORMS OF COMFLAIHT. 

For keeping a house of ill fame - - 262 

For keeping a disorderly house 262 

See NuiSANCx. 

HIGHWAYS. 

See Wat. 

HUE AND CRY. 

See A&BXBT. 

I. 
INDICTMENT. 

See EscAPB. 

J. 
JEWS. 

How to adminbter an oath to them 66 

JURISDICTION OF A JUSTICE. 
Nothing to be presumed in its favor - - - • - - 94 
Offences within their jurisdiction - 76, 77 

Plea of 80 

JUSTICES OF THE PEACE. 

Importance and antiquity of the oflBce - • - - - -1, 2 
No treatise upon their duty in criminal prosecutions - - - - 8 

The old treatises not practical guides here 3 

They cannot consent to a compromise between complainant and party 

accused - - - - - " * " ■ * -7, 8 

At common law, they may institute process upon view - - - 9 

Statute of Massachusetts upon this subject 10 

Impropriety of proceedings upon view 10 
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Justices always protected when proceeding fairly - - - 11, 12 
May refuse to institute process -•- - - - • - II 

Duty of Justice when process is applied for - - - - IS 

Must order party arrested by legal process, when accidentally before 

him fiO, 21 

Their power, same here as la England, eicept iic, - - - - 23 

Form of Justice's oath ---------23 

They are officers of the statute, and have no power unless giren by stat- 
ute 23 

May send their warrants into any county of Massachusetts • - 27,28 

See Warramt. 

Proceedings upon search-warrants directed .... 29, 30 

May issue a fresh warrant ID case of a rescue • • - - - 63 
Cannot take party out of custody •-•.•-.63 
See Arrest — Hob tat Corpus* ' 
Power as to summoning witnesses ...... -69 

Duty as to accomplices .•...•-•. 49^ 70 

See Accomplices. 

Directions as to recognisances for further examination - • - 69 

See Examination. 

Duty as to obtaining confession of the party on ^examination - 73, 78 

See EXAMIKATION AND CONFESSION OF THE PaRTT. 

And as to requiring party to plead or answer to the complaint - 71 

May commit the party for an insult during examination - - • 75 
See Examination, Contempt. 

May discharge prisoner where charge is wholly groundless - - 75 

Duty on trials - 76 

Duty as to fugitive slaves 77 

See Slaves. 

In recognising witnesses, see Chapter V. 

As to granting appeals -.-• 81, 82 

Their duty in taking recognisance to prosecute appeal - - • 82 

And in taking and returning recognisances - - • • . 94-97 
See Recognisance. 

Duty in recognising witnesses .-••... 100, 101 

See £XAMINATI02f. 

Duty as to commitment of prisoner - - . - . . 104 

See Commitment. 

Duty as to taxation of costs .•..-... 116 

As to certifying and returaiDg process into court - 180-134 and 135, 136 
Forms of complaints .-..-..- 137-157 

L. 
LAI^DING PLACES. 
See Nuisance. 

LARCENT. 
Definition and explanatory remarks • • ... 963 
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Larcenyi nmpU and eompomud 864 

There mnft be a taking 264 

What it a taking 264 

Wlien possession obtained by fraod 264 

There most be a carrying away .--•-•-. 266 

What will amount to it 265 

Must be a felonious intent 266 

What is evidence of this 266 

Finding and subsequent conversion not felony • • . • . 267 

Excused by insanity, ideocy, coverture, or infancy - - . . 267 

At what time the felonious intent shall be said to arise ... 266 

When the property was parted with by the owner . • - . 268 

The property must be of a personal natare ..... 269 

If property savours of the realty ....... 260 

Of wild animals 260 

Of the property of a person unknown ...... 2/69 

Articles, the subjects of larceny, are specified In the statute • 269, 270 

The taking must be against the will of the owner .... 270 

Compound larceny - 270 

Larceny in houses, vessels, &c. ....... 270 

From the person openly and violently ...... 271 

Privily and fraudulently ..--•.-.. 271 

Directions as to form of complaint 272 

As to the venue 272 

Description of the property stolen ....... £78 

Description of the owner - 272 

When owner is unknown - 273 

FOBMS OF COMPLAIirr. 

For simple larceny - 5276, note 276 

For breaking a shop in the night and stealing &e. - - 276, note 276 
For breaking &c. a vessel In the night .... 276, note 277 

For breaking &c. a dwelling-house in the day time .... 277 
For breaking ke, a dwelling-house, the owner being therein, and pot In 

fear 277, note 277 

For a larceny in a dwelling-house in the day time - - 278, note 278 
For breaking &c. a meeting-house in the night, and committing a lar- 
ceny therein 279, note 270 

For breaking be. a court-house in the night, and a larceny therein • 270 

For stealing from the person, openly and violently ... 2B0 

From the person privily &c. 280 

For a second offence 281 

Against an accessary for receiving stolen gooda • • • . • 281 
For harboring &c. the principal felon ...... 262 

For a misdemeanor in receiving stolen goods, principal nnlmown - 282 
Against an accessary for a second offence, principal unknown - 283 

Directions to prosecnton to oblaio mcompeiM for expenses - 883, 284 

58 
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Directions to officers wiien stolen goods are seiied • - - - 284 
Directions to the magistrate, as to taldng recognisance, for additional 
sam, to doable the amount of property stolen to remunerate prose- 
cutor 285,299 

LEWDNESS AND LASCIVIOUS COHABITATION. 
Definition and remarks ......... 289 

FORMS or COMPLAINT. 

For lewd and lascivious cohabitation ...... 290 

For open gross lewdness &c. 29Q 

LIBEL. 

Definition and explanatoiy remarks ...... 291 

Writings and pictures of an immoral tendency 291 

All publications subversive of religion ...... 292 

Tending to inflame the passions - -- 292 

To excite sedition 299 

Truth no justification 299 

This principle qualified as to elective officers 292 

Libels in books 293 

Upon the memory of the dead - - - . - - - - 29S 

Ironical libels 293,294 

Immoral publications - 294 

The publicalion of libels • -294 

No allegations in articles of peace ....... 294 

Or in a petition to legislature - 294 

Or presentment of grand jury --.---.- 294 

But prosecutions commenced for mere purpose of libelling - - 294 

Sending a letter to party 295 

Who are liable as composers or publishers - 296 

The inuendOf its office and effect ....... 296 

The mode of charging the libellous matter ...... 29S 

Publishing an obscene book or print 295 

FORMS OF COMPLAfHT. 

For a libellous letter, imputing the crime of theft .... 296 

For a libel on a private individual --..... 297 

For a libel on an attorney 296 

For a libel, by hanging complainant in effigy 299 

For a libel on the memory of a person who is dead .... 299 

For publishing an obscene print 300, note 900 

LICENCED HOUSES. 
See NuisAvcK. 

LUNATIC. 
May be arrested by a private person to prevent mischief - - 41 

Not admitted as witnesses unless in lucid intervab - • - 68, 61 

To be confined io the house of correction M 

M. 

MAHOMETANS AND PAGANS. 

How to admmifter an oath to them 18,61 
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Biay be witnesaes W 

MAmTENANCE. 

Definition and remarlcs 801 

Parchftsing up disputed titles 801 

Form of complaint for it . - - 303 

Another form - -• 803 

MALICIOUS MISCHIEF. 

Definition and remarks -- 303 

Offence at common law ----•-••- 803 
Poisoning animals .--- 803 

^ VOBM 8 OF COHPLAIIT. 

For burning boards 304, note 804 

For maiming &c. a horse ....... 804, note 804 

MATVSLAUGHTER.* 
See MuRoiB. 

DefiniUon 318 

Voluntary and involuntary killing 813 

Provocation what -.-- - 813 

Misadventure what ...------- 813 

MARRIAGE, UNLAWFULLY SOLEMNIZED. 

Penalties by statute 805, note 805 

Form of complaint for it ..------ 305 

MAYHEM. 
Definition and remarks --.------ 306 

Pnnbhment of it 806,307 

FORM OF GOHPLAnrr. 

For sUttmg the nose 807, note 807 

MILITIA 437 

MINORS. 

Not admissible as bail --98 

8ee Bail. 

Or to be bound in any recognisanoe as witnesses • . i, . 101 

MITTIMUS. 

Definition of 104 

Requisites in the form of 106, 107, 109 

Reasons for these requisites 109,111,113 

Miitimtu for felony not to be upon suspicion Ill 

Should contain the same description of the crime as the oomplaint 111, 113 
Depositions, showing the eorput delieli cannot care an informal commit- 
ment ...-------- 1-13 

Most be made to the next court 116 

Service of miltimus 115 

Forms of 141, 144, 146 

MUTE. 
Proceedings pointed out when prisoner stands mote ... 79 

* For form of complaint for manslaughter, see not6, page 827. 
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MURDER. 

Definition and explanatory remarlu ...... 308 

Homicide, justifiable, excusable, and felonioai - • • - - 90B 

Wilful murder 806, SW 

Persoo must be of sound mind ..-.•.•- 309 
Madmen and lunatics, infants &c. excused .... 909, 810 

There must be an actual killing •-•---.- 310 

But need not be by direct violence ------ 310 

Death within a year and a day -- -- - -•- 310 

No excuse that death might have been prevented by proper care - 310 

Party killed must be a reasonable being and within the peace - - 310 

The killing must be by malice --.--.- 311 

What 18 malice 811 

Duelling 311 

Summary of instances of murder by malice ..... 312 

Malice by implication of law 31s 

FORMS OF COHPLAIHT. 

By shooting with a pistol - 814 

By stabbing with a knife --.-----• 315 

By cutting the throat S16 

By throwing a knife ---------- 317 

By casting a stone ---. 317 

By striking with a poker 318 

By beating with fists, and kicking on the ground - - - - 319 

By choaking and strangling • - 320 

By riding over a person with a horse - 320 

By strangling with a handkerchief ..-----321 

Murder of a bastard child by folding in a cloth .... 821 

By throwing a child into a privy - - 323 

For killing a bastard child by strangling ..... 323 

By hiding and starving it 323 

By drowning ..-.-- 824 

By poisoning ----------- 825 

By placing poison to aa to be mistaken for medicine - . . 325 

N. 

NIGHT-WALKERS. 

May be arrested ---------- 40 

See House op Corrxotioit. 

NUISANCE. 
Speedy removal of, by two Justices of the Peace - - - 77, 881 

Definition &c. - • - 827 

Instances of -- 827 

Common scold, not punishable by ducking stool .... 828 

Fire-works, evesdroppers, and squiba ...... 328 

Babbling the public -828 

AnnoyanGM in highway and otbar placet appropriated to pabUc uaes 829 
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Ollbnsiye trades 829, 

Disorderly (avenis --.- 390 

FORMS OF COHPLAIirr. 

For eTeetiog a building on a common highway .... 838 

For laying timber in highway •..••••- 384 

For setting fire to, and throwing cracken ..... 884 

For Iceeping a common gaming hoase ...... 335 

For Iceeping a house of ilt fame ....... 886 

Forms upon the statute for speedy removal of nuisances . • • 339 
For luiling cattle, and leaving their blood and offal &c. whereby the air 

was corrupted ......... 335 

For Icecping a disorderly house for dancing and musicic . . - 335 

Against a taverner &c. for having implements of gambling in his house 887 

For suffering persons to play at games within their houses - • 887 

For playing at unlawful games at a tavern ..... 838 

Against a taverner, for snffering dancing &c. in his house - - 888 

For dancing or revelling at a tavern --.-•-• 838 

Against a taverner for suffering persons to drink to excess - - 338 

Against a taverner for entertaining persons posted ... - 889 

O. 
OATH. 

Mode of administering it 13 

To Jews, Mahometans, and Pagans 13, 14 

Not to be adminbtered to persons who believe in no religion at all - 13 

P. 

PARDON. 

The effect of, as to witness and rules of law respecting it - - 68 

Plea of 81 

PERJURY AND SUBORNATION OF PERJURY. 

Frequency of prosecutions for » 340 

Reasons why seldom sustained -'- • - - - - - 841 

Definition &c. 841,342 

Requlsities of complaint for - •- 842 

The oath must be false 342 

Proceedings must be judicial ........ 343 

The intention wilful and corrupt -.....- 842 

Party lawfully sworn 343 

When sworn out of the state -----... 843 

The assertion must be absolute ------.. 348 

The falsehood must be material ....... 344 

Must be proved by two witnesses ....... 344 

Party injured may be a witness ........ 344 

Definition of subornation of peijnry ----... 344 

FORMS OF OOVFLAIirr. 

By a witness on the trial of an issue in the Supreme Judicial Ck>nrt - 345 

In an answer before a master in chancery ..... 846 

In an answer to interogatories in chancery 348 
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Byabankraptinhif ezamiiiatioiibefore commiailoneri - - * M9 

In a complaint before a magistrate ....... 351 

In filiating a child before a magistrate - 363 

In giving evidence on the trial of an issue on an indictment for pe^aiy 363 

On a trial in a civil action in the Supreme Judicial Court - - 354 

On the trial of an issue in an action of assumpsit .... 355 

In talcing the poor debtors* oath ....... 356 

For subornation of perjury by procuring a woman to swear a bastard 

child upon an innocent man ....... d60 

For endeavouring to suborn a person to give evidence on the trial of an 

issue ..-...--.-. 361 

PIRACY. 

Definition .-.-..--.-- 368 

Punbhment 863 

FORMS OP COMPLAINT. 

For piratically taking a ship and carrying away goods on board - 964 
For piratically running away with a vessel ..... 365 

PLEAS. 
Rights of party to plead before tc Justice to the jarisdlctioni demurrer, 

abatement, in bar, and the geneial issue - - - 78, 79, 80, 81 
Pleas of former acquittal or former conviction • - - . 80, 81 

Plea of pardon -..-...-..-81 
Pleas in abatement, the effect of----*-- 81 

POLYGAMY. 
Definition and punishment ..-.--.. 366 
Statute of Massachusetts -'- - - - - - - - 866 

Form of complaint ......... 367 

PREGNANCY. 

Concealment of •- 178 

See Bastaedt. 

PRISON AND PRISON KEEPERS. 

To what prison party is to be committed 104 

Prison-keeper to keep and return a calendar of prisoners— reasons for 

this lOd 

Duty of gaoler, as to receiving prisoners - - - - 113,114 

If be refuses to receive them, officer may keep them - - - li5 

PROCESS. 

How to be certified and returned 130, 134-186 

To what court to be eent up -..SM^ 

What part to be copied and returned ...... ]24 

Consequences of neglect in sending up the process seasonably - 138 

Important reasons for this 132 

Justices punishable for this neglect 138 

Enumeration of offences for which process should be returned to Com- 
mon Pleas . . I32y J33 

Special direcUons as to returning the papers into court - - 184, 185 
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To be deposited in clerk's office, or delivered the public prosecutor 136, 136 
Caution against committing them to the care of others ... 136 
Consequences of a want of punctuality in returning the process • 135 
Special directions as to returning of process .... 135^ 130 

PROVISIONS, UNWHOLESOME. 

Punishment of 868 

Requisites and form of complaint 868 

Q. 

QUAKERS. 

May affirm to their complaints - - - - • - - 12, 13 

When called to testify 62 

Affirmation of, not admitted in England 63 

QUASHING COMPLAINT. 
Not to be done, where Justice has no jurisdiction to try - - 114 

QUI TAM. 
No arrest can be made by a justice, where penalty is recoverable in a 
qui tarn action .--.-...-.89 

R. 

RAPE, AND CARNAL KNOWLEDGE OF FEMALE CHILDREN. 

Definition -.---.-.... 309 

Consent obtained by violence or duress, no excuse .... 360 

Party being a prostitute no excuse ------- 369 

Cannot be committed upon a man's own wife • ' - - - - 369 

All present and acting are principals --...- 369 
Magistrate no power to bail for this ofifence • - - - - - 370 

Punishment of -.-..--.-. 370 
Evidence necessary to convict .-----.. 37O 

Rape upon children, under ten years of age - - - - - 371 

Testimony of party aggrieved - - - 371 

rORHS OF COMPLAIKT. 

For rape -- 372 

For carnally knowing &c. a female child, under ten years of age - 872 

RECOGNISANCE. 
See Bail. 

Void when taken from a party charged with homicide - - 85, 86 
Cannot be taken to the party injured from receiver of stolen goods 90, 91 
Bond, not a recognisance, to be taken from the putative father of a bas- 
tard child 92,93 

Scire faciiu upon, must be sued in the court where the recognisance is 
recorded ----------- 94 

Penalty of, may be remitted lOl 

It must appear in the condition, that the Justice has cognisance - 102 

And for what cause it was taken - 102 

Must be transmitted to the court to which the recognisor is to appear 94, 108 

Must be made returnable to the next court 96 

When to be made returnable to the Court of Common Pleas - 95, 96 
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MinofB and married womtn cannot enter Into a leeogniiance 98 

Directions herein .-.-.--. --96 
Every recognisance most be to the Commonwealth - • - 101 

Remission of penalty of--- 101, 108 

Requisites in the condition ........ 102 

Special directions herein .......-• lOS 

And reasons for it - - lOfl^ 108 

One recognisance for all witnesses sufficient ..... iS3 

Form of, for the party -.---..-- 139 

for witnesses ...--.-.- 140 

for further examination ...-.-. 149 

RECORD AND FORMS OF. 

Forms of 1S7 

The complaint, warrant, order to recognise . • . • 137^ 138 

Recognisance of party --------- 139 

of witnesses -.--.-.- 140 

MUtimut 141 

Of bill of cost 142 

Of summons for witnesses ...... 142, note 142 

Record of conviction ..----... ]43 

Recognisance to prosecute appeal --.--.. 144 
Of search-warrants ------.--- 146 

To search for counterfeit money &c. . - . . 147, note 147 
Form of recognisance for further examination • - . . • 149 
Form of commitment for further examination .... 150 

Of order to brmg up prisoner for examination ----- 161 

Form of a warrant for a. witness refusing to attend . - . 15I 

Form of examination of a witness or prosecutor . . . • ]62 

of prisoner ....... 162 

Form of backing warrants ........ 154 

Form of commitment upon view for insulting a Justice in execution of 
his office ....--...- 165 

Forms upon the statute of bastardy ...... 165, 166 

RESCUE. 

Definition 873 

Party rescned mast be in actual custody .-.-.. 373 
A stranger cannot be found guilty of a rescue, before felon is convicted 873 

FORMS OF COMPLAINT. 

For rescuing a person in custody of a constable under a Jnstiee's war- 
rant 373 

For rescuing goods distrained for rent ...... 374 

RIOTS, ROUTS, ke. 

Definition .-.. . 375 

Three persons must unite -----•-.. 37$ 

Must act without authority - 37ft 

The lawfulness of the Intention 878 
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• 

Forming parties, violent proceedings .... . 876 

Mast be accompanied with some offer of violenee .... 375 

Most be alleged to be in terror of the people . . - - • 370 

Injury must be of a private nature .. • . . i* •* « 376 

Riot act of Massachusetts ...••*••• 576 

Bout, definition of 877 

An unlawful assembly what ....•*•« 877 

Officers required to suppress riots « . 877 

FORMS OF OOMPLAIST. 

^or a riot and assault .....«^.. 376 

For riot, assault, and false imprisonment - 878 

For a riot to prevent the eiecution of an act of the Legislature • 378 

For a riot at the theatre 879 

For hanging a person in e£Sgy 880 

For pulling down an out-bouse •-•---.• 886 

For a riot in a house, and assaulting a lodger ^ . - • . 880 

For attacking a dwelling-house, breaking windows, &c. ... 881 

For breaking a dwelling-house and removing goods * w^ . 882 

For a riot by twelve persons, on the statute - - - - - 882 

ROBBERY. 

Definition and explanatory remarks ...... S73 

What is a taking by violence ...to.... 273 

If taken with violence in presence of owner • - - - 274 

If committed either by violence or putting in fear .... 274 

There must be some injury to the person 274 

Precise nature of fear not defined ....... 274 

Fear by threats 274 

Fear after property taken 274, 275 

How punished 275 

FORMS OF COM PLAINT. 

For a robbery *-- 287 

Against an accessary 266 

For a capital robbery, prisoner being armed with a dangerous weap- 
on 288, note 286 

The same, prisoner being armed with a dangerous weapon, and actually 

striking party robbed 289, note 289 

S. 

SABBATH, BREACH OF. 

Offences against, cognisable in Common Pleas and by Justices of Peace 77 

Institutions of the Sabbath 383 

Remarks upon the excellence of the institution ... 868, 364 
Trifling disputes about religion ...*.... 334 

Preamble to statute of Massachusetts ..... 885 

Offence at common law and by statute ...... 335 

Abstract of the provisions in the statnte of Massachusetts - - 385 
Service of writs prohibited on the Sabbath 387 

59 
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Daly of tithingmcn ^^ 

FORMS OF COMFLAIRT. 

For keeping an open shop on the Sabbath ----- 388 

For working on the Sabbath --388 

For being present at a poWic diversion ------ 389 

Against a drover for driving a drove of cattle on the Sabbath - - 389 

For unnecessary travelling - •- ^® 

Against an innholder for entertaining town inhabitants - - - 390 

For abiding and drinking in a public house 3^ 

For being absent from public worship 391 

For indecent behavior at a place of public worship - - - 891 

For disturbing public worship - - -39a 

For refusing to answer a tithingman when examined by him - - 393 

SEARCH-WARRANT. 
Search-warrants ...-------29 

General doctrine concerning them - - - - - - 82, 61 

May be granted to search for counterfeit money, tools, &c. - - 61 

See Warrant, Arrest, Doors, breaking open, Sheriff. 

SEPULCHRES OF THE DEAD. 

Offence of taking up a dead body 393 

Conspiracy to prevent the burial of the dead - - - - 393 

Arrest of a dead body by a civil process 393, 394 

Punishment by statute of Massachusetts 394 

FORMS OF COMPLAINT. 

At common law for digging up a dead body in a church yard - 396 

Upon the statute of Massachusetts - • 396 

SHERIFF. 
Their power and duty in making arrests ------ 87 

See Arrest. 

May break open doors ---------49 

When to show their authority 44 

May elect the Justice before whom to return the warrant - - - 63 
To keep and return a calendar of prisoners ----- 109 
Special directions as to charging their fees upon warrants - - - 118 

Sheriffs' fees 126 

Special directions as to taxing their fees 127, 128 

SLAVERY, AND FUGITIVE SLAVES. 

Provisions of statute of the United States 396 

Form of an application for a certificate to remove a fugitive slave ^ 397 

Form of such a certificate --- 396 

Slaves not witnesses, unless &c. --67 

SODOxMY AND BESTIALITY. 
Description and punishment of, by statute of Massachusetts - - 406 

Forms of complaint -406 

SURETY OF THE PEACE AND GOOD BEHAVIOUR. 
Definition and remarks --------- 399 

Requisites of the recognisance - - 309, 400 
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Aathorify by statute and common law - * - - - - 899, 400 

Wife may demand it against her husband - ..... 400 

May be granted against all persons ...... 400 

Infants and married women must find surety by their friends - - 400 

For what cause it may be granted - . 400 

The manner of granting it -. -. 401 

Peace warrant may be Mupcrteded - . - - - - . . 401 

Amount of recognisance and sufficiency of sureties .... 402 

Recognisance must be returnable to next term .... 402 

How recognisance may be discharged ...... 403 

Proceedings when forfeited ........ 403 

Surety for the good behavior includes surety of the peace ... 404 

Form of complaint for surety of the peace 404 

Form of warrant upon such complaint 405 

SWEARLSG PROFANELY. 

Description and punishment 407 

Form of complaint -.---.-.- 407 

SQUIBS. 
See Nuisance. 

T. 

TAVERNS, DISORDERLY. 
See NuisAires. 

TITHINGMEN. 
See Sabbath. 

THREATENING LETTERS. 

Offence made capital in England - - 406 

Statute against, not in force in this Commonwealth .... 408 

TREASON. 

Definition and remarks 40S, 409 

Treason in England 409 

Treason against United States 410 

What an overt act of levying war 410,411 

In state of New-York 411 

Analysis of constitution and statute of Massachusetts - - 412, 413 
Form of complaint .......... 414 

TRESPASS. 
No indictment lies for it at common law unless accompanied with a riot 415 
Statutes to prevent them 415 

FOBIIS OF COMPLAIHT. 

For cutting down trees, growing for ornament .... 415 

For throwing down bars - 415 

For digging up and carrying away stones, gra\e1, &c. ... 417 

For carrying away goods from a wharf 417 

For breaking glass in a building not his own - - - - > 417 

For wilfully breaking and defacing a mile-stone .... 418 

For secretly &c. cutting down trees in the night .... 418 
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TRIAL. 
Doty of a Jastice on a trial .... . • --TS 

In general, similar to that on eiamination ..... fft 
Enumeration of offences within the Jurisdiction of a Joftlce to trj 76, 77 
Proceedings on the trial ........ 78-81 

U. 

USURY. 

Definition and remarlcs ......... 419 

Statute of Massachusetts 419 

Penalty not recoverable unless actually received .... 42O 

No person to be held to bail on a criminal process for usury • • €MI 
Form of complaint -.-.^ai 

V. 
VAGRANTS AND VAGABONDS. 
See House of Corrsctiov. 

W. 
WAY. 
See NuisAHcs. 

WARRANT AND SEARCH-WARRANT. 
General warrant to apprehend all persons suspected, illegal • - 17 
Form and requisites of ........20, 22 

See Record. 

Not necessary when party is present in court 20 

To whom the warrant shall be directed • 22 

Not to a private person in Massachusetts 22-25 

Must be under hand and seal ........ 8} 

And be dated - ••25 

Must be in the name of the Commonwealth ..... 25 

And show the cause upon which it is granted ... - 25 

May be general or special ........ 25 

May be executed in any county by a law of Maisaohosetts - • 27 

May be issued against a married woman -••.-*. 27 

Returnable forthwith -•••27 

Directions as to this 27 

Backing warrants 37,29 

Form of backing warrants 154 

Searoh-warvanti 29 

Directions as to issuing them • • -29, 80 

General search-warrants, not legal 81 

Doors may be broken to serve them ...... gl 

Directions as to proceeding upon them ...... 88 

As to the execution of them .., 51 

Officers* power herein - - - / 51, 58 

When directed to several, may be executed by one, unless, bo. • 61, 58 
Officer may demand assistance ....... 43 

May elect the Justice before whom to retura his wanant • - • 68 
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Seiriee of the warrant I 126-180 

Directions as to charg^g fees of service . . . . { 

Form of warrant *^ 

of search-warrant ^^ 

Form of search-warrant to search for counterfeit money, tools, bo. 148 
Articles stolen must be described in search-warrant ... - 149 
Perhaps not necessary in a search-warrant for counterfeit money, 

tools, &c. - .:..-.-.- 149 

Form of a warrant agsunst a witness refusing to attend . • - 151 

WATCHMEN. 

May make arrests in certsin cases •39 

WITNESS. 

When summoned befora a Justice 69 

Not allowed pay, unless summoned l)y authority .... 60 
Paid by government in capital cases .------60 

When dbqualified 63,64 

Who ara disqualified 63,64 

Who are competent and credible .......64 

Rules of law as to admission of children, aged persons, and slaves 64, 65 

See ErAMurATioir. 

▲s to witnesses of no religion, heathens, Crentoos, &c. ... 62 

Mode of interrogating witnesses as to their belief - • - - 63, 64 
Disqaalifications, by convictions of infamous crimes - . • 64, '67 
The effect of a pardon ......... 68 

May be examined in the absence of each other ..... 69 

Duty of Justice in recognising witnesses .... 101, 102 

Special directions as to this ....... 102, 103 

Witnesses' fees 125 

Form of their recognisance -.--..-- 140 

Of summons for 142, note 142 

Form of a warrant for a witness refusing to attend - - - - 151 
Form of commitment of a witness refusing to testify ... 152 
And for want of sureties to appear and testify - ^ • - * - 153 
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ACTIONS ON THE CASE. 

General remariES on the nature of this action 431 

On w^arranty of wines 431 

For selling liqaors by short measara .-...-- 432 

For selling wool, artfully packed ....... 482 

For shooting a dog .......... 432 

For keeping a dog accustomed to bite ...... 433 

For immoderately riding a horse 433 

SLANDER. 

For calling pidntiff a thief 433 

For a libel 484 

TROYER. 

For a chest of clothes 434 

COVENANT. 

Reasons for not inserting precedents in this action .... 435 

DEBT. 

On bonds 436 

On a bond by surviving obligee 435 

Form of plea 435 

Debt on a judgment in a Justice's court -••... 436 

For rent on a parole lease ........ 435 

Form of plea in debt .-..--•..- 437 

MILITIA. 

Direction as to mode of proceeding in processes upon the statute - 437 

RxcoRD, form of in a Justice's court - 439 

TRESPASS. 

Assault and battery 437 

Assault, battery, and false imprisonment ...... 433 

By husband and wife, for assault upon the wife .... 433 

Trespass to personal property ........ 433 

Trespass on real property 438 

Quare clausum fregit .......... 433 

Plea, and directions when title to real estate is in question - - 438 



1 •■ ♦ 



